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Abstract: The article examines the conceptual category of semi-liberal constitutionalism
and offers some thoughts on the unique normative challenges that arise in the resolution
of human rights conflicts in semi-liberal constitutional systems. Under the definition
offered a semi-liberal constitutional system is a system that meets two conditions: first,
it exhibits a simultaneous dual normative commitment to liberal rights and principles
and to other values or interests that result in enduring and significant restrictions on
some of these rights; second, this dual normative commitment is constitutive and is
expressed in the basic elements of the system. Describing the problem of shaping and
interpreting normative commitments in a semi-liberal constitutional regime, the article
argues that an insufficient understanding of semi-liberal normativity may result
in skewed reasoning by both courts and policymakers trying to resolve human rights
conflicts in semi-liberal constitutional regimes, because the application of liberal rights
reasoning in semi-liberal settings neglects the power differentials inherent in such
systems and tends to overprotect the rights of some at the expense of the rights of
others. Offering Israel as an example of a semi-liberal constitutional system and using
one aspect of its semi-liberal nature — the structure of its religion—state relations and
specifically of its religious personal laws — the article analyses three decisions of the
Israeli Supreme Court, pointing to the special difficulties arising in such settings and
offering critiques and corrections to the Court’s rulings where applicable.

Keywords: constitutionalism; human rights; liberalism; semi-liberal
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L. Introduction

The idea of constitutionalism has for long been associated almost exclusively
with liberal democratic constitutionalism.! For example, in his influential
book, The Global Model of Constitutional Rights, Kai Moller claims that
world constitutions are converging into a rights model with four points

* Associate Professor, Dean of the Law School.

1 See, e.g., Mark Tushnet, in this special issue. M Tushnet, ‘Authoritarian Constitutionalism’
(2015) 100 Cornell Law Review 391, 394; G Halmai, ‘Is There Such Thing As ‘Populist
Constitutionalism’? The Case of Hungary’ Fudan Journal of the Humanities and Social Sciences 9.
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of convergence ‘rights inflation’, ‘horizontal effect’, ‘positive obligations and
socioeconomic rights’ and ‘balancing and proportionality’. His analysis of
this model is based exclusively on liberal states, seemingly assuming that
these are the only countries of interest in global constitutionalism.? Until
recently not many constitutional law scholars have explored the normative
aspects of constitutionalism outside the liberal model, or questioned legal
scholars’ focus on liberal constitutionalism and the consequences that
this focus may have.? A prominent law scholar who points to the existence
of varieties of constitutionalism both within liberal constitutionalism and
outside of it is Mark Tushnet.* Tushnet notes that even within liberal
constitutionalism there is significant variance that stems from reasonable
disagreements and historical contingencies, and some liberal constitutional
regimes may have what he describes as long-enduring and self-stabilising
shortfalls.> Another type of constitutionalism he refers to is social democratic
constitutionalism, some of whose variants may restrict liberal rights in
order to realise social democratic distributive goals.® Other forms of
non-liberal constitutionalism identified by Tushnet are authoritarian
constitutionalism such as the one in Singapore, third-generation constitutions
which are committed to protecting the rights of communities rather than
of individuals, and Islamic constitutionalism.” Lastly, according to Tushnet,

2 K Moller, The Global Model of Constitutional Rights (Oxford University Press, Oxford,
2012).

3 See, e.g., Goldoni and Tushnet in this special issue. Also JL Neo, ‘Secularism without
Liberalism: Religious Freedom and Secularism in a Non-Liberal State’ (2017) Michigan State
Law Review 333 (offering four characteristics that a non-liberal state committed to secularism
must possess in order to protect the religious freedom of religious groups and discussing
Singapore as an example). Important empirical work has been done on types of constitutionalism
by legal scholars such as David Law and Mila Versteeg. See, e.g., D Law, ‘Constitutional
Archetypes’ (2016) 95 Texas Law Review 153; D Law and M Versteeg, ‘Sham Constitutions’
(2013) 101 California Law Review 863 ; D Law, ‘The Global Language of Human Rights:
A Computational Linguistic Analysis’ (2018) 12(1) Law and Ethics of Human Rights 111.
Unlike normative legal scholarship that has focused mostly on liberal constitutionalism, political
science literature on constitutionalism has engaged extensively with the variations within
constitutional systems. On varieties of constitutionalism see CH Mcllwain, Constitutionalism:
Ancient and Modern (Cornell University Press, Ithaca, NY, 1940); on the role of constitutional
documents in the Arab world NJ Brown, Constitutions in a Nonconstitutional World: Arab
Basic Laws and the Prospects for Accountable Government (SUNY Press, Albany, NY, 2001);
on theocratic constitutions R Hirschl, Constitutional Theocracy (Harvard University Press,
Cambridge, MA, 2010); for a comparison between American, Israeli and Indian constitutionalism
G]J Jacobsohn, Apple of Gold Constitutionalism in Israel and the United States (Princeton
University Press, Princeton, NJ, 1993) and GJ Jacobsohn, The Wheel of Law: India’s Secularism in
Comparative Constitutional Context (Princeton, University Press, Princeton, NJ, 2003) .

4 M Tushnet, ‘Varieties of Constitutionalism’ (2016) 14 ICON (2016) 1, 1-5.

5 Ibid 2.

6 Tbid 3.

7 1bid 4.
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in some countries the regime is fully illiberal authoritarianism, which raises
the question whether it can even be considered a type of constitutionalist
regime since it is not at all clear that law truly limits power in this type of
regime.® Tushnet ends his taxonomy by stating that it is only a preliminary
taxonomy and by urging other scholars to also take up the examination of
varieties of constitutionalism. Especially pertinent to this article is Graham
Walker’s notion of the new mixed constitution, which contains both
liberal and illiberal elements, and which will be referred to throughout the
article.”

Thus, while much has been written with respect to liberal
constitutionalism, it seems that not enough thought has yet been given
in legal scholarship to other types of constitutionalism. This is true
especially with respect to the lack of investigation into the normative
workings of such constitutional regimes. What are the normative bases
of such constitutional orders and how do, and should, they function
normatively? There may be at least two reasons why such questions are
not being explored, in addition to the understandable bias that liberal
scholars have in favour of liberal constitutional regimes. One reason is
that the variation in the normative commitments of constitutional regimes
that are not strictly liberal is so extensive that any normative inquiry will
have only a limited application.'? A second reason is that many liberals,
including liberal scholars, tend to assume that the motivations behind
decisions and actions of courts and governments in constitutional regimes
that are not strictly liberal are less interesting, whether because their
normativity is particularistic (as opposed to the supposed universalism
of liberal normativity), or because they are viewed as merely pragmatic
political solutions to specific problems that are not motivated by meaningful
normative commitments.!!

8 Ibid.

9 G Walker, “The New Mixed Constitution: A Response to Liberal Debility & Constitutional
Deadlock in Eastern Europe’ (1994) 26 Polity 503-15 (‘The New Mixed Constitution’); also
B Breslin, The Communitarian Constitution (Johns Hopkins University Press, Baltimore, MD,
2006). See further discussion in Section II.

10 See, e.g., Tushnet’s observation that from a normative constitutionalist’s perspective
the category of electoral authoritarian regimes is too general. ‘Authoritarian Constitutionalism’
(n 1) 395-6.

11 See, e.g., M Kiinkler, H Lerner and S Shankar, ‘Introduction, Constitutionalism
in Rough Seas: Balancing Religious Accommodation and Human Rights in, through, and
despite, the Law’ (2016) 60(8) American Behavioral Scientist 911-18. Introducing a
volume discussing the laws balancing the place of religion in public life with the protection
of human rights in mostly non-Western countries such as India, Pakistan, Sri Lanka, Tunisia,
Egypt, Indonesia and Malaysia and concluding that the authors in the volume ‘are united by
their conviction that law reflects the outcomes of a process that is fundamentally political in
nature’.
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Other articles in this special issue critique the predominance of the
liberal constitutional model in both the theory and the political narrative
of global constitutionalism by investigating its effects on the global arena.!2
Conversely, my critique will focus on the effects of this predominance
within semi-liberal states. Thus, in this article I want to add to the scant
legal scholarship on types of constitutionalism by examining the conceptual
category of semi-liberal constitutionalism and discussing some normative
aspects of it, especially those normative aspects that pertain to the resolution
of human rights conflicts in semi-liberal settings. In the next part of the
article I will outline my definition of semi-liberal constitutionalism, juxtapose
it with Tushnet’s analysis of variations within liberalism and with Walker’s
mixed constitution, and present the case of Israel, and specifically some
aspects of religion—state relations in Israel, as an example of semi-liberal
constitutionalism. In the third part of the article I will describe the problem
of shaping and interpreting normative commitments in a semi-liberal
constitutional regime, and claim that due to the predominance of liberal
constitutionalism the need to resolve this problem has been largely ignored
in the literature. I will claim that an insufficient understanding of semi-
liberal normativity may result in skewed reasoning by both courts and
policymakers trying to resolve human rights conflicts in semi-liberal
constitutional regimes, because the application of liberal rights reasoning
in semi-liberal settings neglects the power differentials inherent in such
systems and tends to overprotect the rights of some while under-protecting
the rights of others. My critique will rely on the feminist critique of the
liberal perception of power and its extension to semi-liberal settings. In the
fourth part I will demonstrate my claim through a discussion of three
Israeli Supreme Court cases which will highlight the semi-liberal nature
of religion—state relations in Israel and its contrasting effects on the rights
of different citizens. Through this discussion I aim to show that by
understanding the true nature of a semi-liberal system it is possible to gain
a better understanding of the challenges to human rights that such systems
present and to their proper resolution. Due to the conflicting commitments
of semi-liberal constitutional systems liberal values and liberal rights
protection in such systems are unstable and it is therefore most important
to determine how to prevent the weakening of liberal rights protections in
such settings. The variations between regimes that are not fully liberal,
such as Israel or India, are wide and each regime should be analysed
in its own context. Nevertheless, there are general lessons that can be
drawn with regard to the normative interactions between the liberal

12 See Goldoni and Tushnet in this special issue.


https://doi.org/10.1017/S2045381718000370

https://doi.org/10.1017/52045381718000370 Published online by Cambridge University Press

98 GILA STOPLER

and non-liberal elements of the regime that can be applicable to a wide
range of regimes that have such a dual commitment.

II. What is semi-liberal constitutionalism?

My first task is to offer a definition of semi-liberal constitutionalism. It is
tempting to think of liberal constitutionalism and illiberal regimes in
dichotomous terms — while a liberal constitutional regime is one that is
fully committed to the protection of liberal individual rights, an illiberal
regime is one that is fully committed to buttressing the power of the state
and its rulers and harnessing it to further their ideology, their party or
their own personal gain, with complete disregard to the individual rights
of the citizenry.!? However, many countries in the world do not fall into
these dichotomous ideal types. As Tushnet observes, even within liberal
constitutionalism there are big variations which he attributes to three
possible sources: reasonable disagreement on accepted liberal concepts,
such as the scope of freedom of speech; historical contingency, such as the
example given by Tushnet, of the limitations on the right to vote in 20th
century Switzerland; and genuine ‘shortfalls’ in the realisation of liberal
commitments, which he describes as ‘reasonably enduring “failings” of a
generally liberal constitutionalism to realize some of liberal constitutionalism’s
normative commitments’.14 He observes that shortfalls may be self-stabilising
and enduring in a way that ‘ought to lead us to identify the system as
neither liberal nor illiberal nor authoritarian’.!® This suggests that a system
which is considered liberal, but has enduring and stable shortfalls comes
close to what I would term a semi-liberal constitutional system.

Tushnet uses the example of the selective right to vote in Switzerland
(where women were denied the vote until 1971) as an example of a liberal
regime with a historical contingency.!® In my view Swiss constitutionalism
until 1971 cannot be described as liberal constitutionalism (even with
a historical contingency). When a country withholds the right to vote from
half of its population it can hardly be considered liberal. At the same time,

13 Tushnet (n 1) 394.

14 Tushnet (n 4) 2.

15 Ibid. In this respect Tushnet gives an example which he admits is controversial - the lack
of regulation of campaign finance in the US. Of course, using the example of US campaign in
this context is indeed controversial because there is serious disagreement on whether allowing
limitless campaign financing is indeed illiberal. However, it is not difficult to think of other
examples on which there would be a larger consensus over whether they are illiberal enough
to render the system as a whole ‘neither liberal, nor illiberal nor authoritarian’, such as, for
example, extensive restrictions on the right to vote.

16 Tbid.
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since Switzerland was committed to granting its citizens many other liberal
rights it is also difficult to consider its regime at that time as illiberal. I would
argue that a more accurate definition of such a regime is to define it
as a semi-liberal regime. As I will explain, one important advantage in
conceptualising such regimes as semi-liberal is that such conceptualisation
alerts us to the fact that human rights conflicts in such regimes should not
be analysed within the regular liberal paradigm because such an analysis
would skew the result. Instead, their analysis should be adjusted to reflect
the semi-liberal characteristics of the particular setting and their effects on
the rights of the parties involved. Thus, for example, in Switzerland a
constitutional amendment giving women the right to vote was put to
national referendums and denied repeatedly by a majority of the voters
until finally approved in 1971.17 In a liberal setting where the right to vote
is universal the results of such national referendums would be entitled to a
high degree of legitimacy, at least prima facie. However, in a semi-liberal
context where women are barred from participation in the electoral
process such referendums are inherently flawed and their results cannot
legitimate any forms of restriction on women. Acknowledging the semi-
liberal character of pre-1971 Swiss constitutionalism exposes the power
differentials inherent to it and helps alert us to its illegitimate nature, while
its designation as liberal masks it.

In several articles written in the mid-1990s Graham Walker offers what
he terms the new mixed constitution as the appropriate constitutional
structure for post-communist countries. Walker posits that these countries,
as well as others, reject what he views as two alternative absolutisms, the
illiberal politics of ethnicity, religion, or moral solidarity on the one hand,
and the liberal politics of individual autonomy rights on the other. He
therefore suggests that such countries should draft and adopt mixed
constitutions.'® The ideal mixed constitution according to Walker is a
principled mixture that is neither wholly liberal nor wholly illiberal, and
that is wisely constructed so as to prevent the collapse of the polity into
either its liberal or non-liberal poles.!?

Walker argues that the mixed constitution is morally superior not only
to its wholly illiberal and tyrannical counterpart but to its fully liberal
counterpart as well.20 He accuses the liberal constitution, with its commitment

17 LA Banaszak, Why Movements Succeed or Fail: Opportunity, Culture, and the Struggle
for Woman Suffrage 12-21 (Princeton University Press, Princeton, NJ, 1996).

18 Walker (n 9) 503; G Walker, ‘“The Mixed Constitution After Liberalism’ (1996) 4
Cardozo Journal of International & Comparative Law 311; G Walker, ‘The Idea of Non-liberal
Constitutionalism’ (1997) 39 Nomos 154 (‘Non-liberal Constitutionalism’).

19 Walker, ‘“The New Mixed Constitution’ (n 9) 507.

20 Walker, “The Mixed Constitution After Liberalism’ (n 18) 318.
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to individual autonomy and to state neutrality, of trivialising pluralism,
and of displacing substantive commitments to religious, ethnic and
moral communities and replacing them with a uniform commitment to
commercialised individualism, rather than tolerating them.2! Walker gives
the complete banishment of religion from the public sphere as the prime
example of the flaws in liberal constitutionalism.?? Contrary to Walker’s
claim, which seems to be based on the US experience, it is important
to note that the complete banishment of religion from the public sphere
is the exception in liberal states rather than the rule. Many liberal states
have much closer ties to religion than Walker seems to concede,
including liberal states with established religions and with state-
supported churches.2? Thus, it is questionable whether the criterion of
state neutrality can serve to distinguish between a liberal constitution
and a mixed constitution. With respect to the distinction between a
liberal and a semi-liberal constitution I will argue that the true fault
line between these two types of constitutionalism is not their neutrality
towards religion, but their interest in protecting human rights and their
ability to do so.2*

Two examples of mixed constitutions which Walker discusses rather
generally are Israel and the Native American Nations.?’ In his discussion
of Israel Walker puts much emphasis on Israel’s lack of religious/ethnic
neutrality and on its commitment to its Jewish nature. However, Walker
is much less specific regarding the ways in which Israel’s commitment to
its Jewish nature violates individual rights. Walker’s critique of the liberal
constitution, as well as his preference for the mixed constitution, stems
from his support for the prerogatives of the community over the rights of

21 Tbid 320.

22 Tbid.

23 G Stopler, ‘Religion-State Relations and Their Effects on Human Rights: Nationalization,
Authorization, and Privatization’ (2017) 6(3) Oxford Journal of Law and Religion 474, 489-91;
C Laborde, ‘Political Liberalism and Religion: On Separation and Establishment’ (2013) 21(1)
Journal of Political Philosophy 67; SV Monsma and JC Soper, The Challenge of Pluralism:
Church and State in Five Democracies (2nd edn, Rowman and Littlefield, Lanham, MD, 2009).

24 Furthermore, as Neo’s discussion of Singapore’s illiberal constitutionalism attests to,
illiberal regimes can also practise forms of neutrality towards religion in order to promote
peaceful coexistence between diverse religious groups and advance the state’s interest in
securing public peace. What illiberal regimes lack are the prioritisation of and the commitment
to individual rights as fundamental human rights. See Neo (n 3). Under my definition as
discussed below, semi-liberal constitutionalism is committed to fundamental individual rights
in some areas of law while giving full priority to state and community interests and setting
aside individual rights in other areas of law.

25 Walker, ‘The Mixed Constitution After Liberalism’ (n 18) 323; Walker, ‘The New Mixed
Constitution’ (n 9) 512-13; Walker, ‘Non-liberal Constitutionalism’ (n 18) 159-60, 176.
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individuals.2® He believes that the mixed constitution is an ideal model for
what Breslin terms a communitarian constitution.?” Walker’s definition
of the mixed constitution and his analysis of it are more focused on its
advantages for the community than on its adverse effects on individuals.
Conversely, my definition of semi-liberal constitutionalism and my analysis of
it are more concerned with the semi-liberal constitution’s impact on individual
rights.?8 Consequently, while Walker and I both see Israel as an important
example of a mixed/semi-liberal constitution, our definitions of these types of
constitutionalism and their analyses are quite different.2? In my discussion
below I will first define what I believe are the essential characteristics of semi-
liberal constitutionalism and then delve more deeply into Israel’s semi-liberal
constitutional structure and its effects on individual rights.

In my definition a semi-liberal constitutional system is a system that meets
two conditions: first, it exhibits a simultaneous dual normative commitment
to liberal rights and principles and to other values or interests that result
in enduring and significant restrictions on some of these rights; second,
this dual normative commitment is constitutive and is expressed in the
basic elements of the system.

I will call the first condition — that a semi-liberal constitutional system
exhibits a dual normative commitment to liberalism and to non-liberal
values — the dual normativity condition. One of the fundamental ideas of
liberal theory is that all individuals are free and equal and must be treated
as such.3% A second and related fundamental principle of political liberalism
is the priority of the right over the good, which, according to Rawls, means
that institutions that form a part of the basic structure of a constitutional
democratic regime may not impose ideas of the good on unwilling free and
equal persons.3! While liberal constitutionalism must be committed to
these two principles, in a semi-liberal constitutional system these principles
are adhered to only partially and only by some state institutions and in
some areas of law. At the same time, a semi-liberal constitutional system
will be committed to one or more values or interests, such as a religious,
communitarian or socialist dogma, or pressing economic or security needs,

26 Walker, ‘The Mixed Constitution After Liberalism’ (n 18) 320; Walker, ‘The New Mixed
Constitution’ (n 9) 510.

27 Breslin, The Communitarian Constitution (n 8).

28 For a third type of analysis see Jacobsohn, Apple of Gold (n 3).

29 See discussion adjacent (n 51).

30 JRawls, Justice As Fairness: A Restatement 18-26 (Harvard University Press, Cambridge,
MA, 2001).

31 T Rawls, Political Liberalism 174—6 (Columbia University Press, New York, NY, 2005).
Rawls defines the basic structure as society’s main political, social, and economic institutions,
and how they fit together into one unified system of social cooperation from one generation to
the next. Ibid 11.
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in a manner that intentionally rejects the liberal commitments to persons
as free and equal and the priority of the right over the good in the areas
in which these values and needs take precedence.

The second condition, that the dual normative commitment to liberal
rights and non-liberal values is constitutive and expressed in the basic
elements of the system, I will call the basic elements condition. The basic
elements of the system are the elements that are part of the structure of
government (in each of its three branches) and that hold coercive authority
over individuals. The evaluation of these basic elements is conducted not
only on the basis of their express legal authority but also on the basis of
their concrete functioning. Thus, if some institutions that form part of the
basic elements of the system are committed to liberal values while others
are committed to non-liberal values, the system will be a semi-liberal
constitutional system.32

As an example I suggest looking at the constitutional system in Israel.
By international standards such as the Freedom House Report Israel is
considered a free liberal democratic country with an aggregate score of
78 out of a hundred and a freedom rating of 2.5 out of 7 (where 1 is the
most free).’> However, my claim is that defining Israel as a liberal democracy
is misleading. A closer look at the Israeli constitutional system reveals that
there are three significant aspects in which this system is marked with
illiberality: the first deeply illiberal aspect is the continued occupation
of the territories occupied in the 1967 war, although since Israel has
not claimed sovereignty over most of this territory it may still passably
be argued that this aspect should not be considered part of Israel’s
constitutional system; the second aspect has to do with some Israeli laws,
such as those pertaining to land appropriation, that have different effects
along ethnic lines and disparately impact the rights of the Arab citizens of
Israel;3* the third aspect of illiberality is expressed in some features of the
relations between religion and the state in Israel. These three aspects differ
from each other in the extent and mode of their illiberality and each
deserves a separate treatment, but for the purposes of this article I want

32 Another way to express the same idea is by saying that within the ambit of what Rawls
calls the constitutional essentials a semi-liberal constitutional system is not committed to
operating solely on the basis of liberal principles, as is expected from a liberal constitutional
system, but blends them with some non-liberal values in specific areas. Ibid 227.

33 See <https://freedomhouse.org/report/freedom-world/2019/israel>. Israel’s freedom
rating in 2019 is 2.5 out of 7, which is the average of a rating of 2 in political rights and a rating
of 3 in civil liberties (1=most free, 7= least free.)

34 Section 7 of the Basic Law: Israel — The Nation State of the Jewish People, which reads:
‘The state views Jewish settlement as a national value and will labor to encourage and promote
its establishment and development’ is the most recent and prominent example.
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to focus only on the third aspect — the relations between religion and the
state — and explain what I mean by semi-liberal constitutionalism using this
aspect as an example. In particular T want to focus on the fact that in Israel
religious courts have an exclusive jurisdiction in matters of marriage and
divorce and there is no possibility of civil marriage. While there are other
facets of religion—state relations in Israel that deviate from the common
liberal model, this is the one facet that to my mind is a clear mark of Israel’s
semi-liberal constitutionalism in the area of religion—state relations.
Whereas most liberal democratic states do not define themselves in
reference to their ethnic or religious character, Israel is defined in its Basic
Laws as a Jewish and Democratic state. This definition is relatively new,
and was adopted along with the two Basic Laws on human rights — Basic
Law: Human Dignity and Basic Law: Freedom of Occupation.3* However,
the origins of this definition can be traced to the Israeli declaration of
Establishment. This declaration states that Israel is to be a ‘Jewish state’,
but at the same time that it will ‘ensure complete equality of social and
political rights to all its inhabitants irrespective of religion, race or sex; it
will guarantee freedom of religion, conscience, language, education and
culture’.® Long before the enactment of the Basic Laws, the Jewish religion
in its Orthodox version has been partially established in the state through
laws granting legal status to Orthodox Jewish religious authorities in
several areas, the most important of which being that of personal laws.3”
All Jews in Israel are subject to Orthodox Jewish religious personal laws.
At the same time, members of other recognised religious communities such
as Muslims and various Christian denominations are also subject to the
personal religious laws of their particular religions.38 This state of affairs

35 Basic Law: Human Dignity & Liberty, 1992, S. H. 1391, 60, available at <https://www.
knesset.gov.il/laws/special/eng/basic3_eng.htm>. See also Basic Law: Freedom of Occupation,
1994, S. H. 1454, 90, available at <https://www.knesset.gov.il/laws/special/eng/basic4_eng.htm>.

36 The Declaration of Establishment of the State of Israel (Israel, 14 May 1948) available
at <https://www.knesset.gov.il/docs/eng/megilat_eng.htm>.

37 Importantly, Orthodox Judaism contains two separate streams — the Orthodox stream
and the ultra-Orthodox stream. These two streams share control over the Jewish religious
establishment in Israel.

38 The authority of the various religious communities was established through legislation from
the period of the British Mandate that was later incorporated into Israeli law. See British Order in
Council (10 August 1922) para 51 (Palestine). The authority of the Muslim religious courts can still
be found in Sign 52 of the King’s Order in Council (1922), and that of the various Christian
denominations in Sign 54 of the Order. Ibid paras 52 and 54. The authority of the Jewish Rabbinical
Courts is set out in the Jurisdiction of Rabbinical Courts (Marriage and Divorce) Act, 1953.
Rabbinical Courts Jurisdiction (Marriage and Divorce) Law, 5713-1953, 7 LSI 139 (1952-1953)
(Isr.). The authority of the Druze religious courts can be found in the Druze Religious Courts Law,
1962. Druze Religious Courts Law, 5723-1962, 8 LSI 27 (1962-1963)(Isr.).
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has first been instituted at the period of the Ottoman rule over the Eretz-
Israel/ Palestine region and has been maintained by the British mandate
and later by the state of Israel. As will be discussed in more detail below,
the imposition of the religious personal laws of the various religious
communities on all residents, and the lack of an alternative civil marriage,
constitute a violation of the right to freedom of conscience and belief, as well
as a violation of the rights of women who are subject to the discriminatory
patriarchal religious laws of the various religious communities.3® I will claim
that due to the deeply illiberal nature of Israel’s personal laws, Israel’s
constitutionalism cannot be considered a fully liberal one, and I will show
how the illiberal nature of these laws interacts with the liberal aspects of the
constitutional system and how this interaction affects the rights of all those
subject to the Israeli legal system.

The centrepieces of the liberal facets of Israel’s constitutional system
are Basic Law: Human Dignity & Liberty and Basic Law: Freedom of
Occupation, which afford constitutional protection to several fundamental
rights.*0 These basic laws on human rights do not explicitly protect the
right to freedom of religion and conscience, or the right to equality or to
free speech. However, the Israeli Supreme Court has ruled that all these
rights are protected by Basic Law: Human Dignity and Liberty, in so much
as they are all an essential part of the right to dignity, which is expressly
enshrined in the Basic Law.#! In most contexts the Supreme Court has given
these rights, as well as other rights enshrined in the Basic Laws, a liberal
interpretation based on the commitment of the Israeli legal system to
individual liberty and to substantive equality.#? A similar liberal commitment
is also evident in various human rights laws such as the Equal Employment
Opportunities Law, the Prohibition of Discrimination in Products, Services,
and Entry into Places of Entertainment and Public Places Law, the Freedom
of Information Law etc.*3 Thus, it would be fair to say that in general Israel

39 See, e.g, F Raday, ‘On Equality’ in F Raday et al. (eds), Women’s Status in Israeli Law
and Society 19 (Schocken, Tel Aviv, 1995).

40 Basic Law: Human Dignity & Liberty (1992) S. H. 1391, 60, available at <https:/www.
knesset.gov.il/laws/special/eng/basic3_eng.htm>. See also Basic Law: Freedom of Occupation
(1994) S. H. 1454, 90, available at <https://www.knesset.gov.il/laws/special/eng/basic4_eng.htm>.

41 G Sapir, D Barak-Erez and A Barak, ‘Introduction: Israeli Constitutional Law at the
Crossroads’ in G Sapir, D Barak-Erez and A Barak (eds), Israeli Constitutional Law in the
Making (Hart Publishing, Oxford, 2013) 1, 2-3.

42 M Cohen-Eliya, ‘The Israeli Case of a Transformative Constitutionalism’ in Sapir,
Barak-Erez and Barak ibid 173.

43> Employment (Equal Opportunities) Law 5748-1988; Prohibition of Discrimination in
Products, Services, and Entry into Places of Entertainment and Public Places Law, 5761-2000;
Freedom of Information Law 5758-1998.
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is committed to maintaining a form of liberal constitutionalism that upholds
liberal rights in all areas in which this commitment is not explicitly set aside
in order to pursue other constitutive values.

However, as is evident in the area of religion—state relations, alongside
its liberal commitment Israel is simultaneously committed to a form of non-
liberal theocratic constitutionalism which is set to promote non-liberal
religious ideals in particular areas of law. The legal framework determining
religion—state relations in Israel is not enshrined in any of its basic laws;
rather it was determined by regular legislation enacted prior to the Basic
Laws. Because the Basic Laws have constitutional status, regular legislation is
generally subject to the Basic Laws. However, Basic Law: Human Dignity
and Liberty contains a provision stating that its enactment shall not affect
the validity of any laws enacted prior to it.** The result is that although the
Supreme Court has interpreted Basic Law: Human Dignity and Liberty as
affording constitutional status to fundamental rights such as equality,
freedom of religion and freedom of speech, this status cannot be used to
challenge the validity of the pre-existing legislation that gives state power
to religion, regardless of the violation of basic rights that it entails. The most
important legislation for our purposes are the various pieces of legislation
that subject all matters of marriage and divorce in Israel to the religious
courts of the various religious communities, that are staffed by religious
judges who adjudicate cases according to the community’s religious law.*3
The content of said religious law is determined by each religious judge on
the basis of his own understanding of the applicable law.*¢ The largest and
most powerful courts are the Jewish religious courts, the Rabbinical Courts,
which are mostly staffed by Ultra-orthodox judges whose interpretation of
Jewish religious law is most conservative and highly discriminatory against
women. All Jews in Israel, whether religious or not, and regardless of their
own preferences, are subjected to the exclusive jurisdiction of the Rabbinical
Courts on matters of marriage and divorce. 47 Evidently, the legal arrangements
just described are illiberal and constitute a violation of the rights to equality
and to religious liberty. Nevertheless, they form a basic element of the Israeli
constitutional system that is fully theocratic and immune to any liberal
challenge. My claim is that a constitutional system which combines basic
constitutional elements such as the ones just described, that are theocratic
(or otherwise non-liberal), with basic constitutional elements that are liberal
should be considered a semi-liberal constitutional system.

44 Section 10 of Basic Law: Human Dignity and Liberty.

45 See detail at (n 38).

46 Stopler, ‘Religion-State Relations and Their Effects on Human Rights’ (n 23) 474, 484-5.

47 1bid 484-6; R Halperin-Kaddari, Women in Israel: A State of Their Own 2334 (Penn Press,
Philadelphia, PA, 2004).
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One could wonder why not consider the state of affairs just described
merely as constituting a shortfall in a liberal constitutional system, in line
with Tushnet’s suggestion, as opposed to viewing it as a state of affairs that
in and of itself renders the Israeli constitutional system semi-liberal. Where
should we draw the line between shortfalls in a liberal constitutional system
and a semi-liberal constitutional system? While there certainly can be hard
cases, [ think that there are three important factors to take into account
when evaluating each system: the intent behind the system, the structure of
the system, and the extent of the deviation from liberal principles. In all
these parameters the legal arrangements pertaining to marriage and divorce
in Israel point to the deliberate creation of a semi-liberal constitutional
system and not merely to a liberal constitutional system with a shortfall.
The intent of the Israeli parliament when enacting the legislation establishing
the various religious courts was clearly to remove this area of law from the
purview of Israeli civil law, entrust it wholly in the hands of religious
judges and take it out of the scope of liberal rights review. This is evident
in the structure of the laws of marriage and divorce in Israel. For example,
nowhere in the Rabbinical Courts Act or in any other civil law is there any
mention of the substantive content of the applicable religious law, and
it is entrusted wholly in the hands of respective religious judges, who are
authorised to determine what the applicable religious law is and apply it as
they see fit.*8 The Israeli Supreme Court has held that it has no jurisdiction
to review the decisions of state-authorised religious courts as long as they
operate within the boundaries of their given authority.*’ The Supreme Court
has further held that it will not intervene in decisions of state-authorised
religious courts even in cases of a clearly mistaken application of the relevant
religious law as long as these courts apply religious law within their given
authority.’? Thus, the Supreme Court sees itself as structurally barred
from dealing with those matters of marriage and divorce, which the civil
legislature entrusted at the hands of religious courts applying non-liberal
religious law. As we will see below, the Supreme Court does intervene in
decisions of religious courts in matters that are subject to civil law, but the

48 Stopler (n 23) 484.

49 Basic Law: The Judiciary, 5744-1984, SH No 2, 78 (Isr). The rabbinical courts are
authorised to apply Jewish religious law in all matters directly related to marriage and divorce,
and the Supreme Court will not intervene in such matters. HCJ 8872/06 Ploni v High Rabbinical
Court [2006]. However, the Supreme Court has held that the rabbinical courts must apply
relevant Israeli civil law in all matters that are incidental to the marriage and divorce, and their
failure to do so may trigger judicial review by the Supreme Court. See, e.g., HCJ 1000/92
Bavli v High Rabbinical Court [1994].

S0 HCJ 4577/12 Sabag v Holy Synod of the Greek Orthodox Patriarchate of Jerusalem
[2012].
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very distinction between these two types of matters points to the structural
barrier between the liberal and non-liberal facets of the constitutional
system. Finally, given the above, the exzent of the deviation from liberal
principles is clear. The situation as it currently stands is that the Israeli
constitutional system has carved out an important area of law which
significantly affects the lives of all individuals — the laws of marriage and
divorce — and insulated its core from liberal oversight. Thus, I would
argue, on the basis of this deviation alone, and without engaging the other
deviations mentioned above, Israel cannot be considered to have a liberal
constitutional system but a semi-liberal one. It should be noted that even
in the area of religion-state relations the laws of marriage and divorce are
not the only deviation from liberal constitutionalism, although they are
the most serious one. Arguably some of the other deviations in this area,
such as the various legal restrictions pertaining to Jewish religious dietary
laws may be considered merely shortfalls and would not in and of themselves
justify defining Israel’s system as a semi-liberal constitutional system in the
way the laws of marriage and divorce do.

This distinction also serves to highlight an important difference between
Walker’s definition of the mixed constitution and my definition of semi-
liberal constitutionalism.’! For Walker Israel’s lack of Neutrality with
respect to the Jewish religion is a major component of its mixed constitution.
Under my definition the lack of neutrality in and of itself does not make
Israeli constitutionalism semi-liberal just as the established church in
Britain does not make British constitutionalism semi-liberal. Certain forms of
religious establishment can be reconciled with liberal constitutionalism and
considered either as reasonable disagreements, as historical contingencies or
as shortfalls under Tushnet’s definition.’2 What makes Israeli constitutionalism
semi-liberal in the area of religion—state relations is the imposition of
religious discriminatory personal laws on all citizens in disregard of their
rights to religious freedom and to equality. Such intentional and pervasive
violations of rights that form part of the basic structure of the system
and that arise from a commitment to a non-liberal value system by some
state institutions and in some areas of law render the system semi-liberal.

Arguably, another constitutional system that is semi-liberal due to its
personal laws is the Indian system, and especially due to its extensive
deference towards minority personal laws. On one hand, the Indian
constitution defines India as a secular democratic state that guarantees full

51 See discussion in text adjacent to fns 18-27.
52 Tushnet (n 4) 2; on forms of establishment and their compatibility with liberal theory see
refs at (n 23).
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equality to women.>3 However, on the other hand, out of deference to
communal values the constitution has left the religious personal laws of the
various religious communities in India in place, only calling on the state to
endeavour to secure a uniform civil code for all citizens.’* Subsequently
Hindu personal law was codified by the state, granting Hindu women rights
which they did not enjoy before, but minority personal laws, including
Muslim personal law were left intact. Furthermore, although the Indian
Constitution states that any laws that are inconsistent with the constitution
are void, the Indian Supreme Court has held that religious personal laws
should remain in force until replaced by alternative laws.>> Consequently, at
the same time that the Indian Constitution guarantees women full equality,
some religious personal laws such as the Muslim personal law that are
considered part of the law of the land in India uphold discriminatory practices
such as polygamy and the triple talaq.5¢ This has significant adverse effects on
minority women in India and even the very limited attempts by the Indian
Supreme Court to intervene in favour of women’s rights, such as the famous
Shah Bano case, have been thwarted by the Indian legislature.>” Recently
the Indian Supreme Court has issued a very narrow ruling holding that the
practice of triple talaq is unconstitutional, but many other discriminatory
practices attributed to the core of religious personal laws are still in place.’®
I would argue that the pervasive nature of the violations of women’s rights
that are caused by the basic structure of the Indian constitutional system,
which simultaneously guarantees women the right to equality but shields
religious personal laws that violate this right from almost all scrutiny, renders
the Indian constitutional system a semi-liberal one.>”

53 Preamble, Sections 14-16 of Indian Constitution.

54 Section 44 of Indian Constitution.

55 A Harel-Shalev, ‘Policy Analysis beyond Personal Law: Muslim Women’s Rights in India’
(2013) 41(3) Politics ¢ Policy 384, 3901.

56 In Gary Jacobsohn’s terms this state of affairs reflects the incremental and aspirational
character of Indian secularism. See Jacobsohn, The Wheel of Law (n 3) 103. However, I would
argue that such a state of affairs cannot be reconciled with liberal constitutionalism regardless
of its justifications.

57 Ibid 393-6.

58 Shayara Bano v Union of India and Others AIR 2017 SC 4609; T Herklotz. ‘Law,
Religion and Gender Equality: Literature on the Indian Personal Law System from a Women’s
Rights Perspective’ (2017) 1(3) Indian Law Review 250, 267; A Katju, ‘Triple Talaq: Personal
Law and Colonial Shadows in Contemporary India’ Constitutionnet (27 February 2018) at
<http://www.constitutionnet.org/news/triple-talaq-personal-law-and-colonial-shadows-
contemporary-india>.

39 Arguably there are additional aspects of the Indian constitutional system which render it
semi-liberal, such as the tenuous protection of freedom of speech, but a detailed discussion
of this is out of the scope of this article. See, e.g., A Kumar, ‘Dissent Gagged: Ambiguity of
Free Speech Laws in India’ Firstpost at <https://www.firstpost.com/long-reads/dissent-gagged-
ambiguity-of-free-speech-laws-in-india-3392734.html>.
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III. Engaging with semi-liberal normativity

Very few scholars have tried to engage with semi-liberal normativity or have
even acknowledged that liberal theories do not fit well in settings that are
not fully liberal. One such scholar is Will Kymlicka who in his more recent
discussions of the internationalisation of multicultural theory has observed
that the theory of liberal multiculturalism as it currently stands is easily
applicable only to states with a consolidated liberal democratic system.?
However, multicultural conflicts arise not only in consolidated liberal
democracies but also in settings that do not meet this definition, either
because they are still in the process of consolidating a liberal democratic
system or because they deliberately hold conflicting commitments to liberal
rights and to illiberal values and interests simultaneously. In such cases some
of the underlying assumptions of liberal multiculturalism do not hold true,
leading to a failure in its application. One example Kymlicka gives for a
concept that underlies liberal multiculturalism but does not hold in countries
that are not consolidated liberal democracies is what he terms ‘liberal
expectancy’. Liberal expectancy is the expectation that illiberal minorities
will liberalise over time as a result of their exposure to the liberal society
around them, even if they are granted multicultural protections that insulate
them to some extent from external influence. This expectation is predicated
on the strength of the liberal environment surrounding the minority
and is essential for the continued stability of a state that grants multicultural
accommodations to illiberal minorities. However, when the larger polity is
itself not fully liberal, Kymlicka concedes that liberal expectancy is likely to
fail.®! Similarly, the application of liberal multiculturalism is destined to fail
where the protection of liberal human rights is not fully entrenched, since
in such settings the granting of multicultural accommodations to illiberal
minorities may facilitate the creation of what Kymlicka terms ‘Islands of
tyranny’ where the illiberal minority governs and in which the rights of
citizens are jeopardised.®? Kymlicka’s conclusion is that currently there is no
applicable theory for the application of liberal multiculturalism in states that
are not consolidated liberal democracies and that such a theory would
require a great deal of additional research and have to take into account the
divergent historical and geopolitical contexts in each relevant case.®3 The
case of Israel discussed here, with its semi-liberal constitutional structure
and with its grant of multicultural accommodations to the illiberal ultra-
Orthodox minority, begins to tackle this task.

60 W Kymlicka, Multicultural Odysseys (Oxford University Press, Oxford, 2007).
61 Tbid 150-1.

62 Tbid 182.

63 Ibid 305-6.
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In Kymlicka’s discussion, which is mostly centred on post-communist
countries, Kymlicka seems to assume that these countries are all in transition
towards becoming in due course consolidated liberal democracies. Other
scholars such as Smooha are more inclined to view some of these countries,
such as Estonia and Latvia, as evolving into stable ethnic democracies.%*
Walker urges post-communist countries to adopt mixed constitutions,
arguing that the mixed constitution is both more politically suitable for
these countries and normatively superior to liberal constitutionalism. In the
terms used in this article, while Kymlicka hopes that post-communist
countries will eventually adopt fully liberal constitutional systems, Smooha
expects them, and Walker urges them to adopt semi-liberal constitutional
systems that combine their commitment to liberal rights with a firm
commitment to their ethnic character which will be expressed in basic elements
of their constitutional systems. The process of democratic backsliding which
we are witnessing across the globe in recent years, in which even countries that
have already become fully liberal, such as Hungary and Poland, have been
backsliding and losing their liberal democratic characteristics seems to
support Smooha’s and Walker’s prediction and highlights the need to
engage more comprehensively with settings that are less than fully liberal .63

The aforementioned suggests that identifying and defining semi-liberal
constitutionalism as a separate category is not merely of a theoretical
interest. Many countries in the world choose to stop short of adopting a
fully liberal regime and attempt to combine in the basic elements of their
constitutional system both liberal and non-liberal elements. As will be
shown below the use of liberal normative reasoning within such a semi-
liberal constitutional setting, by courts or other decision makers, must be
done with the outmost care. When such reasoning fails to take into account
the special characteristics of the semi-liberal constitutional system within
which it is applied it may backfire and end up harming liberal individual
rights rather than promoting them. It should be recalled that courts and
decision makers in such semi-liberal settings often have a strong commitment
to the promotion of liberal rights except where it was explicitly decided
that other constitutive values take precedence. It is therefore important to
examine whether the straightforward application of liberal theory in such
cases will adequately promote liberal rights, or whether an application which

64§ Smooha, ‘The Non-Emergence of a Viable Ethnic Democracy in Post-Communist Europe’
in S Smooha and P Jarve (eds), The Fate of Ethnic Democracy in Post-Communist Europe (ECMI,
Budapest, 2005) 241.

65 On the trend of democratic backsliding see, e.g., L Pech and K L Scheppele,
Tlliberalism Within: Rule of Law Backsliding in the EU’ (2017) 19 Cambridge Yearbook of
European Legal Studies 3; A Huq and T Ginsburg, ‘How to Lose a Constitutional Democracy’
(2018) 65 UCLA Law Review 78.
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takes into account the semi-liberal nature of the constitutional system
is required. The predominance, or even exclusivity, of liberal normative
analysis within global constitutionalism, as well as the bias courts and
other decision makers have towards viewing their own constitutional
system as a fully liberal system that fits well with the global constitutional
model, lead them to analyse and justify their actions and decisions on the
basis of allegedly applicable liberal principles, and ignore the semi-liberal
context within which these decisions are taken.

A major problem with the straightforward application of liberal reasoning
in semi-liberal systems is that one consequence of the semi-liberal setting
is that it may make some individuals more vulnerable than they would have
been in a liberal system, while granting others more power to harm the
rights of their fellow citizens. As the following analysis will show, ignoring
these power differentials and applying strictly liberal rules can end up
harming individual liberal rights rather than promoting them, while at the
same time cloaking this unwanted result in alleged liberal justifications.
The following analysis will be done specifically with respect to the case of
Israel, and within it only with respect to the semi-liberal nature of religion—
state relations in Israel. Nevertheless, a similar analysis, mutatis mutandis,
can and should be carried out in other semi-liberal contexts, both in Israel
and in other countries, in order to facilitate our understanding of the
normative workings of semi-liberal constitutionalism.

Importantly, the analysis below will be done from the point of view of
the more vulnerable groups, who in the particular context of religion—state
relations in Israel are often women. In this sense this analysis is an exercise
in Feminist Standpoint Theory that takes seriously Sandra Harding’s claim
that: ‘Starting off research from women’s lives will generate less partial
and distorted accounts not only of women’s lives but also of men’s lives
and of the whole social order.’®® In a semi-liberal constitutional system
even more so than in a liberal constitutional system power differentials are
deeply embedded into the system and standpoint analysis becomes even
more crucial to understanding the effects of the system on differently
situated individuals. In addition, the analysis builds on the feminist critique
of liberalism’s inadequate perception of power and extends it to the
semi-liberal setting where it is even more pertinent.®” The feminist critique
of power is based on the writings of the most influential theorist of power,
Michel Foucault, who is said to have revolutionised the Western perception

66 S Harding, ‘Rethinking Standpoint Epistemology: What is Strong Objectivity?” in L Alcoff
and E Potter (eds), Feminist Epistemologies (New York/London, Routledge, 1993) 49, 56.

¢7 E.g., E Frazer and N Lacey, The Politics of Community: A Feminist Critique of the
Liberal-Communitarian Debate (University of Toronto Press, Toronto, 1993) 197.
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of power. Foucault posits that a major problem with Western perceptions
of power is both the representation of power in a juridical form and its
attribution to the sovereign.®® ‘The language of power is law, not magic,
religion or anything else.’®® It is focused on the rights of the individual vis-
a-vis the sovereign and neglects all other forms of power that threaten
individual rights.”? Thus, liberal individual rights are designed to protect
individuals from the direct coercive power of the state, but fail to protect
them from other forms of power. The distinction between the public and
the private is an important manifestation of this problem within liberal
thinking. According to Foucault, a proper analysis of power must extend
beyond the limits of the state both ‘because the state, for all the omnipotence
of its apparatuses, is far from being able to occupy the whole field of actual
power relations, and further because the state can only operate on the basis
of other, already existing power relations’.”! Thus, Foucault posits that
power is everywhere; it is exercised from ‘within the social body rather
than from above it’, and it is deeply, albeit covertly, invasive.”> Power is a
productive social network defined by ‘a more-or-less organised, hierarchical,
co-ordinated cluster of relations’.”? Furthermore, power cannot be recognised
simply by its appearance as a negative force. Power is accepted because it
is a hierarchical, productive force that ‘induces pleasure, forms knowledge,
and produces discourse’.”* As Phelan explains, ‘[p]Jower operates through
discourses that define and legitimate its operation’.”> This understanding
of power reveals that religion and culture are major sites of power, both in
the private and in the public spheres. According to Foucault power relies
on the appearance of freedom and it covertly guides conduct and suggests
possible outcomes because the person upon whom it is exercised is
envisioned as a person whose actions are freely chosen.”® In this respect,
religion and culture are quintessential sites of power because they are
highly determinative of individual actions and are regarded as positively
informing rather than obstructing free choice.

68 M Foucault, ‘Truth and Power’ in Power/Knowledge: Selected Interviews and Other
Writings 1972-1977 109, 119-21 (C Gordon ed, C Gordon et al. trans) Pantheon Books,
New York, NY, 1980).

69 Tbid 201.

70 Tbid 121-2.

71 Tbid 122.

72 M Foucault, ‘Prison Talk’ in Power/Knowledge (n 68) 37, 39.

73 M Foucault, “The Confession of the Flesh’ in ibid 194, 198.

74 M Foucault, ‘Truth and Power’ in ibid 109, 119.

75 S Phelan, ‘Foucault and Feminism® (1990) 34(2) American Journal of Political Science
421, 424.

76 Tbid 425.
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In the context of the semi-liberal constitutionalism analysed here this
view of power has several implications. First, it alerts us to the fact that
religion and culture are major sites of power even within a liberal framework,
where they are restricted to the private sphere. As we will see, the liberal
tendency to associate religion and culture with the private, power-free,
sphere carries into the semi-liberal system even though within such a system
religion is often at least partly endowed with state power. Second, it
highlights that within a semi-liberal constitutional system which promotes
liberal precepts but at the same time uses state power to enshrine religious
and cultural values religion and culture become even stronger because they
are perceived by many as legitimately and positively informing individual
actions and choices in both the private and the public sphere rather than
as coercive. Third, as Nancy Fraser points out in reference to the liberal
framework that attributes coercive power only to direct state coercion:
‘the proliferation of discourse governed by this liberal framework may
itself function ... to mask the actual character of power and thus to conceal
domination’.”” This insight is particularly true in a semi-liberal setting
in which the liberal discourse serves to conceal not only private sphere
domination, but the domination caused by indirect state power as well.

IV. Three examples from Israel

In this part of the article I will discuss three examples from Israel that
demonstrate the special challenges of applying liberal rights reasoning
within a semi-liberal constitutional system. Before delving into the cases
three clarifications are in order. First, the claim that Israel is a semi-liberal
constitutional system has already been asserted and demonstrated in Part II.
That part laid out the two conditions of a semi-liberal constitutional
system — the dual normativity condition and the basic elements condition — and
analysed Israel’s constitutional and legal structure, highlighting how it
meets the two conditions. The purpose of the following case analyses is
to demonstrate the additional claim that applying liberal rights reasoning
within a semi-liberal constitutional system can result in problematic decisions
since the liberal reasoning ignores the power differentials inherent to the
semi-liberal context. Second, I am not claiming that the semi-liberal nature
of Israel’s legal system affects all legal disputes. Rather, it affects only
those disputes in which the semi-liberal nature of the system changes the
power balance between the parties. If the court applies liberal rules while
ignoring the existing power imbalance then the resulting decisions cannot be

77 N Fraser, Unruly Practices: Power, Discourse, and Gender in Contemporary Social
Theory (Minnesota University Press, Minneapolis, MN, 1989) 26-7.
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justified even on their own terms. Thus, for example, while the semi-liberal
nature of the Israeli legal system will not affect an ordinary contractual
dispute between two litigants, it often affects contractual disputes between
divorcing spouses because of the power imbalance between men and
women ingrained in the religious personal laws that govern all divorces in
Israel.”8 Third and last, a similar demand to take into account the semi-
liberal nature of the system would be applicable, mutatis mutandis, to the
use of liberal concepts to analyse and justify court and policy decisions in
other semi-liberal contexts, such as that of personal laws in India and their
effects on the rights of women.

The following discussion will include three cases decided by the Israeli
Supreme Court in matters pertaining to religion—state relations. In the first
and the last examples discussed I will demonstrate how the liberal analysis
conducted by the court ignores the semi-liberal nature of the system
and leads to problematic results in terms of human rights protection.”’
Conversely, the second example will be of a case in which the Court took
into account the semi-liberal nature of the system and strove to restrict its
adverse effects in order to protect the rights of vulnerable women to the
largest possible extent.8? The first example I will discuss is of a Supreme
Court case in which the Court preferred protecting the religious freedom
of the officiating Orthodox Rabbi — a state official — over the rights of the
marrying couple.8! As explained, in Israel the only recognised marriages are
religious marriages conducted by religious officials. The Jewish religious
establishment is controlled by Orthodox and ultra-Orthodox religious
officials and accordingly the stream of Judaism practised and enforced

78 An example is the Pagas case where the Supreme Court enforced a divorce agreement in
which the woman renounced her portion in the couple’s shared property in order to gain the
divorce. After the divorce came through the woman asked to annul the agreement claiming that
she renounced her share of the property under duress since it was the only way that she could
gain her husband’s consent for the divorce after 15 years of marriage in which her husband had
been violent to her. The Supreme Court applied liberal principles of freedom of contract to
reject the woman’s petition, holding that she renounced all the property out of her own
free will and ignoring the serious power imbalance between men and women in Jewish religious
divorce laws, which was further exacerbated by the man’s violence against her. Under Jewish
religious law the husband must consent to the divorce and if the divorce is not granted any
children that the woman will have from subsequent relationships are considered bastards that
are not allowed to marry other Jews. Consequently, many women renounce their rights in the
common property in order to gain their husband’s consent for the divorce. C.A. 5490/92,
Pagas v Pagas (not published, 29 December 1994).

79 The Pagas case discussed ibid is another example.

80 There are other examples of both types, but I have chosen these three cases since each of
them highlights a different angle of the problem.

81 HCJ 6111/94 Guardians of the Tradition v The Chief Rabbinical Council of Israel,
IsrSC 49(5) 94 (Hebrew).
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by the Jewish religious establishment in Israel is Orthodox Judaism. All Jews,
regardless of their religious beliefs, whether they belong to a different
stream of Judaism or are secular or even atheist, must abide by the strictures
of Orthodox Judaism as determined by these officials in order to obtain
services from the state such as marriages or divorces.

While couples do not have free choice as to the nature of the marriage,
and must be married religiously by Orthodox rabbis, the petitioners in
the Guardians of the Tradition case hoped that they would have a
choice as to the venue, since in Israel marriages can take place anywhere,
including at the beach or in a public park. The petitioners who were
Conservative Jews (a different, more modern, stream than Orthodox
Judaism) wanted to hold the ceremony in a restaurant that does not hold
an Orthodox Kosher certificate for the food that it serves, but instead
maintains Conservative supervision over the food.

The Orthodox Rabbi refused to marry the couple in a restaurant that
served food that did not have an Orthodox Kosher certificate. The state’s
religious establishment backed him, insisting that the Rabbi has both the
right and the authority to insist that the restaurant have an Orthodox Kosher
certificate. The couple petitioned the Supreme Court asking it to require
the state’s religious establishment to provide a Rabbi that would marry
them in the restaurant that they chose, but the Court denied the petition.
First, the Court examined whether there was a categorical religious (Halachic)
prohibition in Orthodox Judaism on conducting a marriage ceremony
in a place that does not hold an Orthodox Kosher certificate. The court
concluded that there are conflicting religious opinions on the matter and
that it was therefore questionable whether the Rabbi was authorised to
refuse to conduct the ceremony on this ground. Nevertheless the Court
went on to reject the petition using an allegedly liberal reasoning according
to which the couple must respect the freedom of conscience and religion of
the officiating Rabbi and may not force him to conduct a ceremony which
contradicts his personal conscience and his religious beliefs.

My claim is that in the semi-liberal context in which this decision was
given, the suggested reasoning is mistaken and does not serve the purpose
of advancing liberal rights, as the Court seems to believe, but quite to the
contrary it serves to enhance the illiberal (theocratic) nature of the state.
The court strikes an alleged balance between the freedom of the Rabbi to
refuse to perform the ceremony in a venue in which he believes he is not
allowed to perform the marriage, with the freedom of the couple to choose
a restaurant compatible with their religious persuasion, and determines that
the Rabbi’s freedom should gain the upper hand. This may be a plausible,
liberal, resolution of the conflict in a liberal system where the couple has a
civil alternative for the marriage or can be married within their own religious
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denomination.82 However, the Supreme Court disregards the fact that the
Rabbi whose liberal religious freedom it is protecting is a state official,
part of a religious establishment, who, along with his peers, holds the
exclusive authority to perform marriages, within a system that is committed
ideologically to a religious and profoundly illiberal violation of the rights
of the citizens subject to it. The only reason why this couple is marrying
before this specific Rabbi is that the couple’s freedom of religion was
fundamentally violated by the state, requiring them to undergo a religious
ceremony which is contrary to their conscience and belief in order to marry.

Furthermore, the Rabbi himself is not an innocent bystander. Just like
the establishment that he is part of, he too is ideologically committed to
imposing his own beliefs on the couple by marrying them according to his
own version of a Jewish religious wedding even though this version goes
against their own religious beliefs. The religious establishment in Israel and
its officials adamantly oppose the institution of civil marriages in Israel
despite the wide public support for such a move.33 Under such circumstances
protecting the religious freedom of the Rabbi at the expense of the already
severely thwarted freedom of the petitioning couple does not promote
liberal rights and cannot be justified in liberal terms. Had the court taken
proper account of the semi-liberal nature of Israeli constitutionalism its
analysis should have been quite different. Since there is no categorical
religious prohibition on conducting an Orthodox religious marriage in a
venue that serves food without an Orthodox Kosher certificate the Court
should have accepted the petition, and required the Orthodox religious
establishment to provide the couple with a Rabbi that is willing to perform
the wedding in their chosen venue. Such a decision would have properly
reflected the commitment of the Supreme Court to protecting the citizens’
liberal rights to the largest extent possible, while still respecting the role of
the religious establishment in conducting marriages as established by state
law. Instead, the Court analysed the case as a horizontal clash of rights
within which no power differentials exist between the parties and where
the fundamental private right to freedom of religion of the Rabbi must
therefore be given the upper hand. This case is a good demonstration of
Nancy Fraser’s claim that the liberal discourse serves ‘to mask the actual
character of power and thus to conceal domination’.84

82 See, e.g., Reference re Same-Sex Marriage [2004] 3 SCR 698; Reference re: Marriage
Commissioners appointed under The Marriage Act, 1995 (Sask.) 2011 SKCA 3, 327 DLR
(4th) 669.

83 U Regev, ‘Record Support for Freedom of Choice in Marriage!” (26 July 2018) available at
<http://hiddush.org/article-23260-0-Record_support_for_freedom_of_choice_in_marriage.aspx>.

84 Fraser (n 77).
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The second example I will discuss is one in which the Court has shown
much more awareness to the particular rights violations created by the
semi-liberal system and to the need to restrict their scope as much as
possible. The context of the Doe case was a petition to the Israeli Supreme
Court against the Muslim Sharia Court that refused to appoint a woman as
arbitrator in a family law dispute despite the wife’s request to have a woman
as arbitrator on her behalf.85 The Sharia court reasoned that influential
schools of thought in Islamic law such as the Maliki school of thought to
which the court adheres forbid the appointment of a woman arbitrator.
The Supreme Court rejected this argument, ruling that when deciding what
arbitrator to appoint on behalf of the wife the Sharia court may not reject
women as arbitrators merely on account of their sex even if such a rejection
was religiously justified. The Supreme Court reasoned that while the civil
legislature gave the Sharia courts the authority to apply Muslim religious
law to matters of personal laws of Muslims in Israel, the Sharia Courts are
nevertheless subject to equality legislation in all matters that are not clearly
exempted from equality strictures by the authorising civil law. The Israeli
Women’s Equal Rights Act, while declaring a general commitment to women’s
full equality in all legal matters allows specific exceptions in matters
pertaining to the substantive application of religious laws of marriage and
divorce, and to the appointment of religious judges.8¢ The Supreme Court
held that the appointment of a female arbitrator on behalf of the woman
pertains neither to the substantive application of the religious laws of
marriage and divorce, nor to the appointment of religious judges, and
is therefore subject to the equality mandate and must be allowed by the
Sharia Court.8” This case is an example of the Supreme Court’s willingness
to restrict religious law’s adverse impact on women’s right to equality in
order to advance liberal egalitarian constitutional principles, wherever this
is possible under the semi-liberal system within which it operates. In this
case the Supreme Court has struck the proper balance between the liberal
and non-liberal components of Israel’s semi-liberal constitutionalism.
Unlike religious bodies in liberal states which are private and which are

85 HCJ 3856/11 Doe v Supreme Sharia Court of Appeals (27 June 2013) (Isr.). Translation
by Versa: Opinion of the Supreme Court of Israel available at <http://versa.cardozo.yu.edu/
opinions/doe-v-supreme-sharia-court-appeals>.

86 These exceptions are designed to align the scope of the equality legislation with the
authority of the religious courts.

87 In a different case concerning Jewish religious courts the Israeli Supreme Court ruled in
favour of petitioners who claimed that women should be trained and appointed as rabbinical
pleaders on behalf of litigants in the rabbinical courts, on similar grounds HCJ 6300/93,
‘Hamachon Lebachsharat Toanot Beit Din’ v The Minister of Religious Affairs IsrSC 48(4)
441 (1994).
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therefore largely immune to egalitarian constitutional norms, most religious
courts in Israel operate as state organs and are therefore subject to
constitutional supervision wherever prescribed by law. As the Doe court
explained with respect to religious state organs:

... this is a field in which discrimination against women at the declarative
and principle level, too, still remains. This is partly protected by legislation,
and the Court must maneuver its way in a manner that respects the
legislator’s decisions, but with maximum commitment to the basic principle
and constitutional right of equality for women. This is particularly true
when at hand are public and state institutions whose services are required by
the entire public who cannot avoid such institutions’ services. The perspective
regarding discrimination against women shall be different for a member of
a community that chooses to belong to it and to accept its rules and the
rulings of its institutions, than for a public institution which the public
cannot choose whether or not to need its services.88

Thus, in the Guardians of the Tradition example the Supreme Court,
seemingly oblivious to the power differentials between the petitioners and
the Rabbi, their different positions in the state, and the coercive nature of
the Rabbi’s authority, chose to protect the religious freedom of the Rabbi
over that of petitioners. Conversely, in the Doe case the Court, clearly
aware of the disadvantaged position of women due to the imposition of
patriarchal religious personal law on all citizens, restricted the reach of the
religious court’s authority and enforced the liberal principle of equality.
Nevertheless, it is important to understand that despite its good intentions,
the Supreme Court’s ability to ameliorate the discrimination against women,
and the violation of freedom of religion and of conscience inherent in the
operation of the religious establishment in Israel — Jewish and non-Jewish — is
highly restricted because of the authority that these institutions have been
granted by the state to enforce their illiberal religious ideology in areas under
their control. For this reason it is highly important for the Supreme Court
to take into account the impact of the semi-liberal constitutional structure
on liberal rights not only in cases that directly involve these religious
institutions but also in cases that indirectly affect their powers such as in
the following example. Unfortunately, as this last example will show, the
Supreme Court is not sufficiently aware of this.

While the Guardians of the Tradition and the Doe examples involved
the direct action of state organs belonging to the religious establishment, the
last example — the Rubinstein case — is more indirect but its consequences are

88 Doe (n 85) section 26.
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substantial.8” The case demonstrates how within a semi-liberal constitutional
system the grant of multicultural accommodations on allegedly liberal
grounds to a religious minority that controls the religious establishment
exacerbates the violation of the rights of others rather than advancing
rights as multicultural theory would expect. The background to the case is
the exemption by law of ultra-Orthodox high school male students from
studying the core curriculum that is mandated by the Ministry of Education.
This law allows the ultra-Orthodox high schools (Yeshivot) to teach only
religious studies while still getting state funding.”® Although the exempting
law was enacted in 2008, it served to legalise a situation which has been
ongoing for many years prior to its enactment, in which ultra-Orthodox
schools for boys did not teach them any secular subjects. Ultra-Orthodox
boys were, and still are, taught only religious studies through most of their
school years, and are not even taught core non-religious subjects such as
maths, English and citizenship education. This situation, which is unique
to the ultra-Orthodox community, was justified by the legislature as a
necessary multicultural accommodation needed in order to enable the
ultra-Orthodox community to preserve its unique, highly traditional, way
of life. The petition to the Israeli Supreme Court in the Rubinstein case
claimed that the exempting law violated the constitutional right to human
dignity and liberty because it infringed on ultra-Orthodox boys’ right to
education. The Court rejected the petition. While the Court held that the
community’s right to culture does not necessarily grant it the right to prevent
their boys from studying the core curriculum, it nevertheless decided that
if the state chose to give the ultra-Orthodox community such a right, there
was no reason for the Court to intervene.”!

In my view the Rubinstein Court was mistaken in rejecting the petition
and in analysing the case as though the context in which it is taking place
is that of a fully liberal constitutional system rather than of a semi-liberal
one. As already explained and demonstrated in the previous examples a
characteristic of a semi-liberal system is that its illiberal aspects result in
the increased vulnerability of some of the citizens (due to the authority of
illiberal institutions over them) while strengthening the power of other citizens
(because of their control over those institutions and over other citizens
through them). Israel’s extensive religious establishment is controlled mostly
by the political and religious leaders of the ultra-Orthodox community,
and staffed mostly with ultra-Orthodox men that have been educated
exclusively within the ultra-Orthodox education system. Accordingly, Israel’s

89 HCJ 3752/10 Rubinstein v Knesset (17 September 2014).
90 The Unique Cultural Educational Institutions Act (2008).
91 HCJ 3752/10 Rubinstein v Knesset (17 September 2014).
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Jewish religious courts, the Rabbinical Courts, are mostly staffed by ultra-
Orthodox judges (all of whom are men) whose rulings are based on ultra-
conservative interpretations of the Jewish religion that are discriminatory
towards women. By exempting ultra-Orthodox boys from studying the
core curriculum and allowing their education to be dedicated solely to
ultra-conservative religious studies, with no civic or secular education, the
state and the Supreme Court are ensuring, perhaps inadvertently, that the
extensive discrimination against women practised in the Rabbinical Courts
will continue and even exacerbate. Because under Israeli law all Jewish
women are subject to the Rabbinical Courts in matters of marriage and
divorce, the alleged multicultural accommodation that is given to the
ultra-Orthodox community has widespread negative ramifications for the
rights of all Jewish women in Israel, well beyond the community itself.
These ramifications, which would not occur in a fully liberal system — in
which citizens are not subjected to mandatory religious law in matters of
marriage and divorce — were not even considered by the Israeli Supreme Court
in Rubinstein. Instead, the court applied a regular liberal multicultural
analysis that assumes that the ultra-Orthodox community is a private entity
and that the results of the law will only affect the community internally.
The Rubinstein Court failed to notice the indirect, but very real, consequences
resulting from the semi-liberal nature of the state which gives ultra-Orthodox
men appointed as state religious judges the power to make life-altering
decisions that impact the rights of all Jewish women. To use Kymlicka’s
vocabulary, the consequence of allowing the ultra-Orthodox community
to confine the education of its boys to religious studies and later having
them appointed as Rabbinical Court judges (or as officials in the religious
establishment in general) increases the tendency of these courts and of the
religious establishment in general to function as ‘Islands of Tyranny’.92

A possible objection to the preceding argument may be that while it
is unfortunate for the liberal commitments of the state that discrimination
against women will deepen due to the exemption of ultra-Orthodox boys’
schools from the core curriculum, such discrimination is nevertheless an
inevitable and justified result of the commitment of the state to the Jewish
religion in matters of marriage and divorce. However, this objection is
mistaken. While Israel’s semi-liberal system is committed by law to maintaining
the exclusivity of religious laws of marriage and divorce, this commitment
does not in any way require the state to enforce the most conservative and
discriminatory ultra-Orthodox interpretation of Jewish religious law on
its citizens. Quite to the contrary, most organs of the civic/secular state in
Israel are quite vexed by the rigid and discriminatory nature of the rulings

92 Kymlicka, Multicultural Odysseys (n 60) 182.
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of Rabbinical Courts, and most interpretations of Jewish religious law in
this area are far more flexible and egalitarian than those applied by rabbinical
court ultra-Orthodox judges.? In both the Rubinstein and the Guardians
of the Tradition examples the Court’s liberal tendency to view the cases as
involving only private interests (those of the Rabbi and of petitioners in the
first case and those of the ultra-Orthodox community in the current case)
and ignore questions of direct and indirect power differentials stemming
from the semi-liberal nature of the system result in an excessive violation of
rights which cannot be justified by the semi-liberal setting. Working towards
a relative liberalisation of the judgments of Rabbinical Courts as well as of
the other functions carried out by the religious establishment, whether
through expanding the secular and civic education of ultra-Orthodox boys
or through other means is perfectly compatible, and I would argue even
required, by the Israeli semi-liberal constitutional system.

V. Conclusion

The purpose of this article was to examine the conceptual category of
semi-liberal constitutionalism and offer some thoughts on the unique
normative challenges that arise in the resolution of human rights conflicts
in semi-liberal constitutional systems. Under the definition offered here a
semi-liberal constitutional system is a system that meets two conditions:
first, it exhibits a simultaneous dual normative commitment to liberal
rights and principles and to other values or interests that result in enduring
and significant restrictions on some of these rights; second, this dual normative
commitment is constitutive and is expressed in the basic elements of the
system. While there are many countries in the world whose constitutional
systems meet these conditions, there is a dearth of inquiry into the normative
challenges that the resolution of human rights conflicts in such settings creates.

Describing the problem of shaping and interpreting normative commitments
in a semi-liberal constitutional regime, the article argued that an insufficient
understanding of semi-liberal normativity may result in skewed reasoning
by both courts and policymakers trying to resolve human rights conflicts in
semi-liberal constitutional regimes, because the application of liberal rights
reasoning in semi-liberal settings neglects the power differentials inherent
in such systems and tends to overprotect the rights of some at the expense
of the rights of others. This critique relied on the feminist critique of the
liberal understanding of power and its extension to semi-liberal settings.

93 Stopler (n 23) 484-6; G Stopler, ‘National Identity and Religion-State Relations: Israel in
Comparative Perspective’ in Sapir, Barak-Erez and Barak (n 23) 503, 514-16.
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Offering Israel as an example of a semi-liberal constitutional system
and using one aspect of its semi-liberal nature — the structure of its religion—
state relations and specifically of its religious personal laws — the article
analysed three decisions of the Israeli Supreme Court, pointing to the
special difficulties arising in such settings and offering critiques and
corrections to the Court’s rulings where applicable.

The article’s conclusion, demonstrated by the above analysis, is that judges
as well as other decision makers in states with semi-liberal constitutional
systems must adjust their liberal normative arguments to the semi-liberal
context within which these arguments are applied if they seek to adequately
protect liberal rights within the confines of their system. Such adjustments will
have to be system-specific in order to reflect the deviations of each particular
constitutional system from the typical liberal system. An important move in
this direction would be for the global constitutionalism literature to put aside
the oversimplified liberal account of constitutional systems and engage more
closely with semi-liberal constitutional systems, their unique characteristics,
and the variations among them.
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