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A Future for Migrants with Acute Heart
Problems Seeking Asylum?
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Abstract: This paper discusses the future of migrants with acute heart problems and without
permanent permission to remain in the country where they are seeking asylum. What does
the country they have traveled to owe them? Specifically, what healthcare services are they
entitled to? This may seem a niche problem, but numbers of migrants with acute heart
problems could increase in the future. Besides, similar problems could be raised by, for
instance, traumatized migrants with acute needs for healthcare services for other serious
conditions. The paper identifies the issues and some positions on them. Arguments for and
against these positions are explored. This particular set of problems in healthcare ethics
creates several challenges, at both national and international levels, concerning access to
transplantation, public willingness to donate organs, optimal use of organs, justice and
fairness, and potential conflicts of law, politics and ethics, as well as issues revolving around
interaction and communication (or lack of it) between agencies and professions.

Keywords: migrants; heart transplantation; ethics; politics; cross-border healthcare; rights
of asylum seekers; Istanbul declaration; Geneva declaration; healthcare need

Setting the Stage

The use of the indefinite article in the title of this paper needs to be stressed.
Bioethics, including medical ethics, has many futures. Hopefully this is also true
formigrants with acute heart problems. Sowhat I want to call attention to here is the
future of a small group of the population, and also of medical ethics. My aim is to
keep the political and legal context of medical ethics in particular focus.

As an illustration, I will discuss a problem that has surfaced recently in some EU
member states. It is, I think, of general interest, even though healthcare legislation
varies somewhat in the different member states of the EU. Instead of writing about
particular countries like Sweden, theNetherlands, Croatia, or Serbia, we can discuss
two countries, X and Y, and make certain assumptions about them. This will
facilitate discussion of a problem which may have some general interest now, and
perhaps more so in the future.

So, let us assume that X is a countrywith excellent healthcare, particularly when it
comes to the transplantation of organs like hearts and kidneys—as well as the
necessary follow-up, which is required if the transplanted organs are not to be
wasted. Let us assume that Y is a country which differs from X in precisely these
respects. Besides this, life in Y is dangerous; various groups in this country are
fightingwith each other; there is in effect a civilwar going on,with other countries as
interested players in the background.

Acknowledgment: I want to thank my colleague Nils-Eric Sahlin for helpful comments on an earlier
version and cardiologist Björn Kornhall for information about some patient cases involving migrants in
acute need of heart transplantation. The paper was originally to be presented at a symposium honoring
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People may leave their country for many different reasons. Some do so because
their lives are endangered by an on-going civil war. Others may do so for medical
reasons. Combinations of reasons are also possible, and the need for a heart
transplantmay arise unexpectedly during travel to a new country. But let us assume
that young migrants with acute heart problems escape from their country Y to
country X hoping to get a heart transplant. They move in order to access what they
cannot obtain at home. In this situation, the healthcare regulations of the national
states and the EU become relevant. Ethical issues are also raised. What does the
country the young people arrive in owe them? What healthcare services are they
entitled to? This may seem a small problem, but numbers of migrants with acute
heart problems could rise in the future. Equally, similar problems could occur in
other areas—for example, there may be traumatized migrants with acute needs for
healthcare because they suffer from a number of serious diseases other than heart
conditions.

There are many studies of cardiac rehabilitation and readmissions after heart
transplantation,1 as well as analyses of public discourse on heart transplantation.2

Extensive studies of the need for lifelong follow-up after heart transplantation have
been published, for example, by the French Intensive Care Society.3We have several
studies of outcomes after heart transplantation, and of ways of optimizing these
outcomes.4

These and similar studies are relevant to the empirical aspects of this paper. But I
am not aware of any studies focusing directly on the precise problem I wish to
discuss: the ethical and legal issues raised by transplantation of hearts to migrants
without permanent permission to remain in the country where the transplantation
will take place.

Values at Stake

The goals of healthcare are stated in various regulatory documents in force in EU
member states. They are referred to in Sweden, for instance, in a healthcare act, a
patient data act, and a patient security act. In other countries, there are similar
documents. There are also European and international documents of varying force
with implications for healthcare and medical research, including the General Data
Protection Regulation (GDPR) and the Advanced Therapy Medicinal Products
(ATMP) regulation of the EC, as well as the UN declaration on human rights, the
Oviedo convention,5 and the UN convention on the rights of children.

The basic goals in the documents helping to state the mission of healthcare
include: to promote good health, prevent ill health, further patient safety, respect
the autonomy and integrity of patients, safeguard human dignity and the equal
rights of everyone, promote equal access to healthcare, and prioritize those who are
most in need of help. Who is entitled to the healthcare services in a country? The
scope of these benefits will be discussed in more detail below.

This is a long list of good and worthy goals, containing both vague and value-
loaded terms. The goals, and the values underpinning and motivating them, are
often abstract, and they are generally not supported by argument in guidelines and
regulatory texts. This is likely to create difficulties when they come to be imple-
mented. It may lead to interpretative disputes, especially if those involved in the
implementation are unfamiliar with the origin and standard understanding of the
values in the relevant ethical traditions.
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As is well known, there is free movement of persons, goods, and services within
the EU. It is possible to seek healthcare services that you cannot get access to at all, or
as quickly, in one country in another member state, although the conditions for
reimbursement vary somewhat between member states. This is obviously very
good for those who are citizens of EU member states. But it does not help migrants
from outside EU. It should perhaps bementioned at this point that, according to the
basic EU treatises, the commission has no legal competence concerning healthcare
and medical research. This is for member states to decide on.

Already here, some interesting value conflicts arise. In the EU, an explicit
exception is made for the transplantation of organs.6 Here, the principle of free
movement does not apply. But suppose there is a law, or a principle, in hard or soft
law in an EU member state (as is in fact the case in Sweden) stating that healthcare
resources should be distributed according to need. Who is entitled to enjoy these
healthcare services? The exact scope of the benefits is obviously crucial in this
context, and this issuewill be addressed below.Again, suppose (as is also the case in
Sweden) that anyone, even migrants from outside the EU, is entitled to healthcare
services that “cannot be postponed”—a phrase which presumably means that if the
requested healthcare service is delayed, or not provided at all, this will cause serious
harm to the patient requesting help.

In both cases, there seems to be a conflict between these principles and the
exception for organ transplantation, since the care of a person with acute heart
problems cannot be postponed without risking the life of that person. There are
other conflicts as well, as will be seen shortly.

Some Problems

With the stage set in this way, let us now approach the issues somewhat more
systematically. We can begin by distinguishing between some problems and
possible positions related to a series of decisions that can be taken during the
handling of requests from migrants with acute heart problems.

Iwill first indicate some problems and arrange them, tentatively and sequentially,
in a decision tree. Variants of the questions as well as possible answers—to be
discussed more fully in what follows—are indicated in the parentheses in the
questions below. The questions can be answered by Yes or No. Assuming that the
answers in each situation are “Yes,” the decision tree might look as follows:

1) Is it a basic health policy responsibility of a state to arrange its healthcare
services so they will benefit (mainly or only) its own citizens?
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2) Ought there to be exceptions granted by hard or soft law?

3) Should migrants be put on waiting lists for transplantation if (or only if) this is
medically justified?

4) Should migrants receive a new heart if (or only if) they have permanent
permission to remain?

In what follows some positions, that is, possible answers to these questions, will
be discussed, and arguments for and against these positions will be indicated and
commented on. In concluding the discussion, I will bring in the political context.

The focus on this particular set of problems in healthcare ethics raises several
challenges at both national and international levels. They have to do with access to
transplantation (donated hearts are a limited resource, and there are waiting lists),
with factors influencing people’s willingness to donate organs, and conditions for
the optimal use of transplanted organs. They also connect with justice and fairness,
potential conflicts between law, politics, and ethics, and various issues revolving
around the interaction and communication (or lack of it) between different agencies
and professions.

Three Positions

The problems above can be addressed in several ways. In what follows, I will
indicate some possible answers and identify and comment on arguments for and
against them.

I propose to single out three positions—to be further clarified in the subsequent
sections—as possible perspectives on the problems above. The first position is
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taking a stand on the obligations of a state to provide healthcare services to those
other than its own citizens. The second position is taking a stand on the conditions
under which a migrant without permanent permission to remain should be put on
the waiting list for a transplantation. The third position is taking a stand on the
relations between receiving a newheart and being granted permanent permission to
remain in the countrywhere the transplantation is carried out. The list of positions is
not meant to be exhaustive. Others could also have been highlighted.

Arguments For and Against the First Position

As already indicated, the first position concerns the obligations of a state to provide
healthcare services for the benefit of those other than its own citizens, and the
conditions under which this may be the case.

At this point there is a choice. We can (1) stay within the context of existing
regulatory frameworks or (2) question these frameworks, and then proceed to
discuss hypothetical examples and changes in rules and regulations. But those
whomake decisions in healthcare systems usually stick to the regulatory framework
in their own country to avoid criticism. Since the purpose of the article is to call
attention to possible conflicts between—and also within—hard law, soft law and
ethical principles, as well as tensions between politics and ethics, I adopt the first
point of departure (1).

The conditions will then depend to an extent on current regulations and how they
are interpreted. It maymake a difference whether or not the patient is a citizen of an
EU member state, and (if he or she is an EU citizen) which member state is in
question. It may also be relevant whether the patient has tried to obtain permission
to remain, and whether his or her request has been turned down and the patient is
now waiting to be sent home to the country where he or she came from.

One possible answer to the first problem above can be stated as follows:

Position (P 1)

(P 1) It is a basic health policy responsibility of the state to organize its healthcare
services so that they benefit its own citizens.

Different versions of this position can be obtained by replacing “benefit” with
“benefit mainly” or “benefit only.” The latter gives a strict position that may be
softened by saying instead: “benefit only … unless there is legal provision for
exceptions.”

Thus, we may distinguish between the following three versions of this position:
(P 1.1) It is a basic health policy responsibility of a state to organize healthcare

services so that they benefit mainly its own citizens.
(P 1.2) It is a basic health policy responsibility of a state to organize healthcare

services so that they benefit only its own citizens.
(P 1.3) It is a basic health policy responsibility of a state to organize healthcare

services so that they only benefit its own citizens unless legal provision is made for
exceptions.

The relevance of some of the arguments for and against these positions will
depend on the particular position being examined, and how that position is
understood. Hence, a few comments on the wording may not be out of place.
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Obviously “mainly” is vague. There is a difference between a general, vague
position and a position that distinguishes between different kinds of specific
exception which may be combined: for example, exceptions granted by hard law,
by soft law, by common praxis, or when certain economic requirements are met
(“pay the full costs”).

Other versions can be obtained by adding after “citizens” a clause like: “or those
who have permanent permission to remain in the country, or have lived in the
country for a specified number of years,… andwho have also paid taxes.” The term
“basic” also opens up the possibility of exceptions. Finally, several further versions
can be obtained by specifying different exceptions in addition to the one mentioned
in (P 1.3). For example: “unless there is no displacement effect,” or “unless those
who are not citizens pay the full costs of the healthcare services they receive.”

Arguments Against Versions of the First Position

Arguments against versions (P 1.2) and possibly (P 1.3) of the first position include
the following.

(A 1) The dignity argument. All persons have the same human dignity, and the
same entitlement to have their rights respected. Thus, they should be judged by the
same criteria. Healthcare resources should be distributed on the basis of the
treatment needs of the patient and the efficacy of the proposedmedical intervention.
Ethnic classification, birthplace, political views, the color of the patient’s skin, and
the patient’s economic or social position are irrelevant.

(A 2) The safety argument. The health and safety of patients may be jeopardized if
they do not receive the healthcare services—including heart transplantation—they
need. That may happen, in particular, if they suffer from acute heart problems, or
where, after having received a new heart, they are sent to a country where adequate
follow-up is not available.

These two arguments are obviously different in kind. (A 1) is based on a principle
established in the Kantian tradition where human dignity (“Menschenwürde”)
provides the basis of human rights. Human dignity is an ambiguous concept that
has been both criticized and defended. The particular understanding of it applied
here centers on nondiscrimination. Persons have equal rights, and the same entitle-
ment to have their rights respected, regardless of their political views, ethnic origin,
political or religious convictions, age, and social or economic position. The literature
on this topic is vast and cannot be discussed here.7 But one particular problem needs
to be addressed.

What does (A 1) entail in its most radical form? Does it mean that anyone from
anywhere is entitled to healthcare in any given country? If the argument is
interpreted as implying a universal right, this certainly seems to be the implication.
Article 1 in the Oviedo Convention mentioned earlier (“Parties to this Convention
shall protect the dignity and identity of all human beings and guarantee everyone,
without discrimination, respect for their integrity and other rights and fundamental
freedoms with regard to the application of biology and medicine”) can be inter-
preted as a basis for universal rights and duties concerning healthcare and medical
research. It can be taken to support a universalist interpretation. Incidentally, the
Convention is also legally binding within states that have signed and ratified it.

Perhaps the dignity argument and its underlying moral principle should be
understood more modestly, so that they apply only to people within a certain
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geographical area, holding certain passports, or having contacts and resources that
make it possible for them to travel to other countries. The objection to this, however,
is obvious: it cannot be excluded that those who do not have these qualifications
may suffer more, and have stronger needs for healthcare. Hence, the scope of the
argument is obviously important.

If (A 1) is viewed, not as soft law, but as a moral principle, its scope can be limited
in various ways—for example, to cultures or countries where the majority of the
population is inclined to accept the principle. However, the much-discussed natur-
alistic fallacy is a problem for those who define the scope of the principle in this
way.8

Unlike (A1), (A 2) is an empirical argument. As such it raises the question: What
evidence is there for this argument?

Evidence?

Good intentions can do a lot of harm if they are not well-informed. So the question
about the strength of the evidence is important. As to (A 2), cases have been reported
in Swedish media which illustrate the fatal risks of not transplanting a heart to
someone suffering acute heart problems, or of sending transplanted patients to
countries where adequate follow-up is not available.

Key questions here include: What standards should the evidence meet, and what
criteria should be used in assessing the evidence available? The answers will not be
ethically neutral. A central starting point in this context is evaluation and judgment
of the harm that will be done if the evidence contains false statements or turns out to
bemisleading. Themore serious the harmwould be, themore important it is that the
evidence is correct and not misleading.

Relevance?

The relevance of the arguments abovewill depend on the version of (P 1) we have in
mind. (A 1) and (A 2) are both relevant against (P 1.2) and (P 1.3). The vague
“mainly” in (P 1.1) weakens the force of these two arguments against (P 1.1).

Another argument, particularly against versions (P 1.2) and (P 1.3), is this:
(A 3) The confidence argument. The confidence of citizens in their healthcare system

is likely to be undermined if heart transplants for migrants without permanent
permission to remain displace domestic citizens who then find it harder to access
adequate healthcare, including heart transplantations if and when they need them.
The problem will be intensified if, by paying their taxes, the domestic citizens have
funded and maintained the healthcare system in their country—or if they have
relatives who have donated organs and/or have declared that they themselves are
willing to make such donations.

This is an empirical argument. It has a ring of plausibility. But is there any
evidence supporting it?More research is needed to shed light on this issue. The same
can perhaps be said for the following argument intended to undermine (A 3):

(contra A 3) The contra-confidence argument. So far the problem raised by migrants
with acute heart problems seeking asylum is not a big one in terms of numbers. Only
a few cases have been discussed in the media, and only in a small number of the
relevant countries. So there is little risk of displacement of the sort envisaged. The
likelihood that the healthcare system of the country receiving migrants will be
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drained of organs and other healthcare resources, such as operating rooms and the
time of transplantation surgeons, is actually rather small.

Evidence?

There is some evidence supporting this argument. At present only a few cases have
been reported and discussed in the media. Whether this means that there is no
displacement effect, however, is open to question. It seems difficult to draw any
specific and general conclusions from the media reports alluded to in argument
(contra A 3) above. Besides, even a limited number of cases can raise difficult ethical
challenges.

Another argument against the focus on the country of origin of the patients that
can be seen in all versions of position (P 1) is based on commonmedical practice. It is
this:

(A 4) The individual assessment argument. Individual assessments should be made,
in each case, of all of the potential effects of the transplantation. They should involve
more than a check onwhether the patient has the right kind of permission to remain
or is in danger of being sent to a country that is unwilling, or unable, to give the
patient the necessary lifelong follow-up after a heart transplantation.

Evidence?

The view expressed in (A 4) is consistent with the Geneva Declaration,9 which
historically has its origins in the Hippocratic oath (“The health of my patient will be
my first consideration”). Many would argue that this is still a cornerstone of
professional healthcare ethics.

The commitment in the Geneva Declaration to the principle that “The health of
my patient will be my first consideration” makes it difficult to carry out priority
setting fairly in accordance with the principles that guide these difficult choices in
many countries, including Sweden. As a matter of fact, this is one of the conflicts I
want to highlight—a conflict between, in this case, the ethics of a profession and
hard law, since, in at least one country (Sweden), the principles of priority setting
have become part of healthcare law.

Relevance?

The force of the argument depends on the way we view clashes between legal
regulations and the professional ethics of doctors and nurses. Those taking a strictly
legalistic position may not be impressed by the reasoning. But the argument will be
relevant, and worthy of consideration, if the laws in question presuppose (or are
based on) amoral underpinning, or ethical framework, specifying themission of the
healthcare system and the obligations of healthcare staff.

Arguments for Versions of the First Position

But there are also arguments for the first position. The main arguments for all
versions of position (P 1) include:

(F 1) The shortage argument. In all countries there are shortages of organs. Waiting
lists affect every kind of organ transplantation, and patients die as a result of them.
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There are also waiting lists for many other kinds of healthcare intervention.
According to national law and basic EU treatises, it is up to each country and its
parliament to decide how its healthcare services are to be organized and who will
have access to them.

(F 2) The erosion of willingness to donate argument.Publicwillingness to donate organs
for transplantation may be undermined if it becomes known that donated organs are
not being deployed optimally—that is, are not always transplanted into patients who
can receive the lifelong follow-up that is necessary to avoid wastage of the organ.

Evidence?

The evidence for (F 1) is strong and easily accessed via the Internet. (F 2) appears
plausible, but the evidence supporting it is not strong, to the best of my knowledge. I
have been unable to find studies in PubMed presenting evidence supporting this
argument. More research is needed on the factors positively and negatively influen-
cing public willingness to donate organs if we are to assess the argument properly.

Relevance?

The relevance of argument (F 2), in particular, assuming that argument is sound,
will depend on the frequency of heart transplantations involving migrants without
permanent permission to remain in the country where the transplantation takes
place. The more common such transplantations are, the more relevant it will be to
consider (F 2).

Howsoever that may be, exceptions, or explicit limits, in legal and quasi-legal
documents can be used as an argument supporting all versions of (P 1), at least
where the transplantation of organs within EU is concerned:

(F 3) The cross-border exception argument. In the EU directive on cross-border
healthcare an exception is made precisely to cover the distribution of organs for
transplantation.10 EU citizens are not permitted to move to other member states to
receive transplanted organs or join the waiting lists for such treatment.

But what if the patient is not an EU citizen? Then the following argument may be
considered:

(F 4) The organ trafficking argument. There are international agreements such as the
Istanbul Declaration11 to the effect that all efforts should be made to prevent “organ
trafficking.” This includes situationswhere personswith acute heart problems have to
pay individuals or organizations to smuggle them into countries where they can
receive a transplantation (including the necessary follow-up) and any other healthcare
intervention that the migrants cannot receive in the country from where they come.

This argument is relevant only if there are reasons to believe that the patient has
paid somebody, or an organization, to be smuggled into the country where the
transplantation is to take place. It goes without saying that it is difficult to find
reliable evidence for claims of this kind. The job of finding such evidence is certainly
not one of the responsibilities of the healthcare professions.

Arguments For and Against the Second Position

There are two main versions of the second position:
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(P 2.1) A migrant without permanent permission to remain, suffering from acute
heart problems, and at risk of dying if he or she does not receive a transplant, should
be put on the waiting list for a transplant if this is medically justified.

(P 2.2) A migrant without permanent permission to remain, suffering from acute
heart problems, and at risk of dying if he or she does not receive a transplant, should
be put on the waiting list for a transplant only if this is medically justified.

Further variants of these positions can be obtained—for example, through
clarification of what is meant by “medically justified.”

Arguments Against Versions of the Second Position

The confidence argument against (P 1.2) and (P 1.3) mentioned earlier can also be
harnessed to challenge (P 2.1):

(A 1) The confidence argument. The confidence of citizens in their healthcare system
is likely to be undermined if heart transplants for migrants without permanent
permission to remain displace domestic citizens who then find it harder to access
adequate healthcare, including heart transplantations if and when they need them.
The problem will be intensified if, by paying their taxes, the domestic citizens have
funded and maintained the healthcare system in their country—or if they have
relatives who have donated organs and/or have declared that they themselves are
willing to make such donations.

Another argument against this position is the following one:
(A 2) The optimal use argument. If the patient’s need and the efficacy of the

proposed intervention are considered together, the use of the organ is not optimized
if it is transplanted to a migrant without permanent permission to remain, or who
will be, or is in danger of being, sent to country that is unable or unwilling to provide
the lifelong follow-up without which the transplanted organ will be wasted. The
organ would be better used—that is, serve its recipient longer—if it were trans-
planted to an alternative patient with access to adequate follow-up, other things
being equal.

Evidence?

(A 1) seems plausible. Obviously, there will always be an alternative way of using a
donated heart, since there are waiting lists for transplants of this organ; it could
always be transplanted to someone else on the list, provided that size and human
leukocyte antigen (HLA) typing allow this. However, I am not aware of any studies
devoted specifically to the question addressed by (A 1). On the other hand, there is
evidence supporting (A 2), according to personal information provided by trans-
plant surgeons.

Relevance?

The “if” version of (P 2) opens up the possibility of adding other sufficient conditions
and is easier to criticize than the “only if” version, given the current state of
regulations in the EU. The confidence argument (A 1) and the optimal use argument
(A 2) are relevant to the consideration of both versions, but they seemmore relevant
and forceful against the “if” version.

A comment:
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(A 1) and (A 2) are to some extent both empirical and normative. The empirical
aspects concern assumptions about the consequences of certain actions or events. As
for the normative foundations, the values underpinning (A 1) are related to some
conception of justice or fairness. The values underpinning (A 2) are directly related
to the promotion of optimal use of resources, including organs. They relate less
directly to health, quality of life, utility, and patient safety.

The legal or quasi-legal cross-border exception argument against (P 1.2) and
(P 1.3) mentioned earlier can also be used against (P 2.1), at least in the context of
transplantation:

(A 3)The cross-border exception argument. In the EUdirective on conditions of cross-
border healthcare (2011/24/EU, chap. 1, article 1) an exception is made precisely to
cover the distribution of organs for transplantation. EU citizens are not entitled to
move to other member states to receive transplanted organs or join the waiting lists
for such treatment.

Arguments For Versions of the Second Position

But there are also arguments for both versions of position (P 2). The ethics-based
dignity and safety arguments against (P 1.2) and (P 1.3) referred to above can be
used for this purpose. So we may add:

(F 1)The dignity argument.All persons have the same humandignity, and the same
entitlement to have their rights respected. Thus they should be judged by the same
criteria. Healthcare resources should be distributed on the basis of the treatment
needs of the patient and the efficacy of the proposed medical intervention. Ethnic
classification, birthplace, political views, the color of the patient’s skin, and the
patient’s economic or social position are irrelevant.

(F 2) The safety argument. The health and safety of patients may be jeopardized if
they do not receive the healthcare services—including heart transplantation—they
need. That may happen, in particular, if they suffer from acute heart problems, or
where, after having received a new heart, they are sent to a country where adequate
follow-up is not available.

Evidence?

(F 1) is essentially normative, based on values enshrined in international declar-
ations and conventions (including the Oviedo Convention12) that have been signed
by many countries. (F 2) is based on assumptions for which there appears to be
empirical evidence, but I am not aware of any studies presenting evidence sup-
porting it. I have checked PubMed without success.

Arguments For and Against the Third Position

Two possible answers to problem (4) can be indicated as follows, defining a third
position:

(P 3.1) If amigrant receives a newheart in a particular country, he or she should be
granted permanent permission to remain in that country, or at least not be sent to a
country that cannot, or will not, provide the patient with the follow-up that is
necessary to avoid his or her premature death and waste of the transplanted organ.
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(P 3.2) A migrant should receive a new heart only if he or she already has, or will
be granted, permanent permission to remain in the country, or at least will not be
sent back to a country that cannot, orwill not, provide the patientwith the follow-up
that is necessary to avoid his or her premature death and waste of the transplanted
organ.

Needless to say, it is important to distinguish between these positions when we
are considering the relevance and cogency of arguments for and against the third
position.

It may not always be easy to obtain solid evidence that is relevant, in particular, to
assessment of the last clause of both versions of (P 3). Besides, suppose the
competence and the necessary resources are in fact available in the country towhich
a migrant with a transplanted new heart may be sent. Wemust still ask: What is the
likelihood that the migrant will have access to them, and thus will benefit from
them? This may not always be easy to assess.

The uncertainties and knowledge gaps indicated above should not be dismissed
out of hand. They complicate the decision-making and make it difficult to arrive at
robust decisions.

Arguments Against Versions of the Third Position

There are several arguments specifically against (P 3.1):
(A 1) The undermining of regulations argument. Position (P 3.1) implies that a

medical doctor’s judgment can trump the regulations governing the work of those
agencies which, according to their instructions, have to decide whether migrants
seeking asylum should be granted permission to remain permanently. This intro-
duces a conflict with the current regulations in countries with such agencies.

Relevance?

The relevance of (A 1) depends on the way clashes between legal and ethical
principles are viewed. Specifically, it depends on the way these principles are
interpreted, and on the assumptions on which they are (taken to be) based.

Evidence?

Not much is currently available, to the best of my knowledge. Such evidence may
exist, but I have not been able to find any studies in PubMed presenting evidence
supporting the argument above.

Another argument against (P 3.1) runs as follows:
(A 2) The unfair displacement argument. For countries granting permanent permis-

sion to remain only to a fixed number of persons per year, (P 3.1)will, as a side-effect,
introduce a newmeans of obtaining permission to remain in that country that could
lead to unfair displacement of others.

Relevance?

The argument is relevant. It relies on underlying conceptions of fair procedure and
due process that are widely shared.

Göran Hermerén

308

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

09
63

18
01

20
00

08
57

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S0963180120000857


Evidence?

My search on PubMed for articles pertaining to this issue returned no results. This
suggests that more research is needed on various aspects of this argument.

Arguments for Versions of the Third Position

But there are also arguments for versions of the third position. One supporting
position (P3.2) is this:

(F 1) The concern for the wishes of donors’ argument. It can safely be assumed that
those donating organs (and their families) will want their donated organs to be used
optimally to prolong the life and quality of life of the recipients. These wishes are
best respected when the donated organs are reserved for recipients whowill benefit
from them for as long as possible; thus organs should not be given to patients where
there is no possibility of adequate follow-up.

Comments

Argument (F 1) is relevant to all versions of the third position. It combines empirical
and normative considerations. If interpreted empirically, it has a ring of plausibility,
but I am not aware of any research or studies supporting it. Its normative under-
pinning involves values directly related to the promotion of optimal use of organs
and other healthcare resources, and values relating less directly to, among other
things, utility, health and quality of life.

Concluding Remarks: The Future of Medical Ethics

It is difficult to generalize about the relevance and tenability of the arguments for
and against each of the three positions discussed here—and in particular the
strength of the evidence to which they appeal. The reason is simple. There are
variations between EU member states, and between these states and states outside
of the EU, both in the regulation of the healthcare, the rules governing access to it,
and other matters such as healthcare insurance, and demographic, political and
economic conditions. Accordingly, a particular argument for or against one of the
positions may be cogent and relevant in one country, but not—or not to the same
extent—in another.

One lesson to be drawn from the discussion above, relevant to the future of
medical ethics, is that discussions in ethics, medical ethics, and bioethics often take
place in a political and legal context. This presents us with challenges at the national
as well as international level. At the national level, the challenge is to maintain some
sort of distinction, vital for academic respectability and trust, between politics and
ethics. This is not always easy, since in many countries today political parties are
divided on issues connected with immigration, on precisely what rights asylum
seekers have, and on what, exactly, is the mission of healthcare where persons
lacking permanent permission to remain in the country are concerned. Tension can
also arise between the ethical principles of some healthcare professions and regu-
lations in the countries in question, and between soft law (professional guidelines,
recommendations) and hard law (binding legal instruments and laws).
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To be sure, the distinction between ethics and politics is not crystal clear, since
many political programs for care of the elderly, the educational system, and also
healthcare, are based on general value premises. Ethical considerations are relevant,
and they play an important role in shaping the policies in these areas. But obviously
it is possible to be normative without being involved in party politics, given a
general ethics framework.

Politics is about getting things done—about promoting changes, or preventing
proposed changes. It is essential for a political party to ensure that the bills it
proposes are accepted by the national parliament—and that bills proposed by other
parties with contrary views on the subject are rejected. To achieve this, coalitions
have to be formed, and compromises need to be made. In order to succeed,
economic and strategic desiderata may limit the space for ethical input.

One way to deal with this challenge might be to promote legal certainty and the
rule of law. If there are no relevant differences between two cases or situations, they
should be dealt with in the same way. Sticking to this principle could help to limit
variations in decisions from clinic to clinic, or from hospital to hospital. Another
approach is also possible butmore cumbersome. The idea here would be to focus on
the moral underpinnings of current regulations and, if necessary, argue that they
need to be changed—because the situation, the available evidence, or the values of
society, have changed.

At the international level, a corresponding challenge arises from the fact that
healthcare and medical research fall outside the legal competence of the EC: nation
states determine their own healthcare and medical research. On the one hand,
harmonization of regulations is desirable, in view of the cooperation between
hospitals and medical researchers across national borders, and given that disease
spreads without respect for national borders—as the recent coronavirus disease
2019 (Covid-19) pandemic has demonstrated. On the other, harmonization is
difficult in view of the differing historical, political and religious traditions in many
countries, and as a result, also, of differences between states in terms of economic
and technical development. This applies as well to states within the EU.

The obvious need for harmonization is dealt with somewhat indirectly by the
European Commission via EU directives (on cell and tissues, patents, data protec-
tion, clinical trials, and so forth) and EU regulations covering areas that are relevant
to healthcare and have an impact on medical practice and research. Examples are:
GDPR and the ATMP regulation. Different member states have chosen somewhat
different ways of organizing and regulating their healthcare systems, but there is
also collaboration in the area of transplantation via Eurotransplant and Scandia-
transplant.

One way to deal with this challenge is through dialogue between the various
stakeholders onmeans and ends—in both the short and the long term. The process is
sometimes slow, butmy experience as chair both of the EGE, the European group on
ethics, and of the permanent working group on science and ethics of ALLEA (All
European Academies) has convinced me that progress can be made in this way.

To resolve many of the conflicts touched upon in this article a global ethics would
be needed, and ideally also global regulations. It will not be enough to harmonize
the regulatory framework within the EU, as many migrants come from countries
outside of EU. But the problems go deeper than that. Even if the ethical and
regulatory frameworks were global, differences in economic and technical devel-
opment between countries around the globewould still make the future of migrants
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with acute heart problems somewhat insecure. Here again we are reminded of the
political context of the discussion.
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