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ABSTRACT

People have procedural rights because states are under a duty of political morality to
provide them with fair procedures for settling disputes about the application of the
laws. This obligation flows from the state’s duty to treat each person as a free and
equal member of the legal order. Yet adherence to procedural rights can impede
accuracy in fact-finding, which in turn can result in poor protection for substantive
rights. So the state also has a duty to provide a reasonable degree of accuracy
in fact-finding. The legal order should therefore strive to improve the accuracy of
fact-finding, within the constraints imposed by procedural rights people have.
Nevertheless, the duty to provide reasonably accurate procedures is subordinate to
the duty to provide procedural rights because the settlement of disputes among
free persons must be conducted in a manner that respects their status as free persons.

I. INTRODUCTION

Do people have procedural rights, that is, rights that apply in the process of
determining their legal disputes, and, if they do, how do those rights relate
to accuracy in factual determination? It is commonly claimed, or assumed,
that people do have such rights: a list might begin with the right to an unbi-
ased decision-maker and the right to present evidence and argument. In
penal proceedings, the list might also include the right to be presumed
innocent and the right against multiple jeopardy. Yet the claim, or assump-
tion, that people have procedural rights has not lacked critics. Those who
think that law in general, including its procedural rules, can be fully under-
stood as an instrument for promoting some extrinsic value are inclined to
doubt that there are any procedural rights except to the extent that such
rights would serve that extrinsic value, and so tend to emphasize factual
accuracy.! Others, while not necessarily taking an instrumental approach
to law in general, think that the moral arguments in favor of procedural
rights are weak.” Against such views, I will defend the proposition that

1 See, e.g., Louis KapLow & STEPHEN SHAVELL, FAIRNESS VERSUS WELFARE (2001), ch. V.
2 C.H. Wellman, Procedural Rights, 20 LEGAL THEORY 286 (2014).
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people do have procedural rights in the sense that states are under a duty of
political morality to provide those who are subject to their laws with fair pro-
cedures for settling disputes about the application of those laws.
Entitlements to procedural rules such as fairness and finality are rights in
the sense that the state is obliged to provide them to the persons under
its jurisdiction simply because they are persons and not because it would
serve any other purpose to do so. This obligation flows from the state’s
duty to treat each person as a free and equal member of the legal order.

Yet there is no escaping the fact that sedulous adherence to procedural
rights is capable of impeding accuracy in fact-finding.” And even if one
rejects an instrumental view of law in favor of a rights-based view, inaccuracy
in fact-finding is a serious problem. From a rights-based point of view, an
inaccurate outcome (e.g., a wrongful conviction or an incorrect dismissal
of a meritorious cause of action) is itself an instance of injustice, or at
least an instance of incongruence between the result the law requires and
the result the legal system produces.” Put another way, people’s substantive
rights are not well protected if the procedures for determining disputes
about those rights do not generate reasonably accurate results. So the
state also has a duty to provide a reasonable degree of accuracy in fact-
finding. Anything the legal order can do to improve the accuracy of fact-
finding, within the constraints imposed by whatever procedural rights
people have, is therefore to be welcomed. Nevertheless, the duty to provide
reasonably accurate procedures is subordinate to the duty to provide fair
procedures. That is because the settlement of disputes between free
persons, and between free persons and the state, must be conducted in a
manner that respects their status as free persons.

Il. THE RIGHT TO PROCEDURAL FAIRNESS

A. The Legal Order

In the course of his critique of the right to procedural fairness, Wellman
remarks that “the existence of procedural rights is more often presumed
than defended.” This remark is puzzling, as there are many accounts of
the nature of the legal order that include the requirement of procedural
fairness as an essential element. What these accounts have in common is
a commitment to the intrinsic worth of the individual person, sometimes

3 This is one of the main themes of LArry LAuDAN, TRUTH, ERROR, AND CRIMINAL Law (2006).

4 As Fuller put it, one of the criteria of success of a legal order is “congruence between the
rules as announced and their actual administration.” LoN FULLER, THE MoraLITY oF Law (2d ed.
1969), at 39. It is impossible to assess a legal order’s success in relation to this criterion of con-
gruence without attending to factual accuracy in adjudication. This has been a recurrent theme
in the evidence scholarship of Ronald J. Allen. See, e.g., Ronald J. Allen, Truth and Its Rivals, 49
Hastings L. Rev. 309, 319 (1998); see also PAuL. ROBERTS & ADRIAN ZUCKERMAN, CRIMINAL EVIDENCE
(2d ed. 2010), at 19.

5 Wellman, supra note 2, at 87 n.2. See also KAPLOW & SHAVELL, supra note 1, at 228 n.6.
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expressed as a commitment to human dignity, autonomy, or freedom. They
attempt to show the place of procedural fairness in a legal order that con-
stitutes, or at least places a high value on, human freedom and dignity.® My
justification for procedural rights is based on this tradition, specifically, on
an account of law that treats each individual person as a free, purposive, and
choosing agent who interacts with many other such agents. All of these
agents need to live together in a way that is consistent with the freedom
and purposiveness of each of them. Each person wants to use whatever
means are available to him or her to pursue whatever purposes he or she
chooses, but in order that no one person infringes the freedom and purpo-
siveness of others, each must be constrained by law, that is, by a set of rules
and principles that ensures mutual consistency in the use of means. As long
as everyone structures their conduct in accordance with the law, each is free
in the sense that they are not subject to the choices of others but only to the
public and impersonal requirement of compliance with the law. And so the
law itself must be established and enforced by a public authority that is
understood to act on behalf of all, not by any private individual or group;
otherwise, all the others would be subject to the choices of that private indi-
vidual or group.” In short, it is the task of the state to establish and enforce a
legal order.

The rules established by the state will therefore define what means each
person has: they will include general norms concerning property rights,
permissible and impermissible uses of property, the formation and dis-
charge of voluntarily created rights and duties, and the governance of rela-
tionships such as employer and employee or parent and child—in short,
private law. They will also include the rules and principles that constitute
the state, that assign the state tasks appropriate to it, and that govern the
relationship between the state and those subject to its authority—in short,
public law. They may also include rules and principles concerning punish-
ment of people for disobeying other rules—in short, penal law. But in this
picture, the task of the state is principally (perhaps solely) to ensure the
freedom of each and the consistency of that freedom with the freedom
of all by defining and enforcing the rules of public and private law.

6 Lon Fuller, The Forms and Limits of Adjudication, 92 Harv. L. Rev. 353 (1978); ANTONY DUFF,
Linpsay FARMER, SANDRA MARSHALL & VICTOR TADROS, 3 THE TRIAL ON TRIAL: TOWARDS A NORMATIVE
TueORY OF THE CRIMINAL TRIAL (2007); Hock Lai Ho, Liberalism and the Criminal Trial, 32 SYDNEY
L. Rev. 269 (2010); ROBERTS & ZUCKERMAN, supra note 4, at 18-22; T.R.S. ALLEN, THE SOVEREIGNTY
or Law (2013), ch. 5; David Dyzenhaus, Process and Substance as Aspects of the Public Law Form, 74
CamBRIDGE L.J. 284 (2015); Jeremy Waldron, The Concept and the Rule of Law, 43 GEORGIA L. Rev. 1
(2008). Thinkers of the left and of the right have often been hostile to this tradition, but see
CHRISTINE  SypNowicH, THE CoNcEPT OF Sociauist Law  (1990), especially ch. 3; MICHAEL
OakesHotT, ON HUuMaN Conpuct (1975), especially ch. 2.

7 This does not mean that private parties can have no role in enforcing the law, as in a
so-called citizen’s arrest or the execution of an Anton Piller order, but it does mean that
when those private parties do so, they must be understood as exercising public power, not
as acting strictly on their own behalf. See Malcolm Thorburn, Justifications, Powers, and
Authority, 117 YaLe L.J. 1070 (2008).
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Rather than being instrumental to any other value, the legal order consti-
tutes freedom.”

Now, you might not accept this general picture of the law; you might
think that the legal order is best understood not as constituting freedom
(as this picture proposes) but as creating an intrinsically valuable state of
affairs (as this picture is sometimes understood). This kind of view is, I
think, shared by commentators who think that a legal order that constitutes
freedom in the sense just described is not an end in itself but is an essential
instrument for achieving something that is good for humans but that is at
least in principle distinct from the legal order itself. On this kind of view,
the ends pursued by law can be as diverse as enhancing human dignity,’
supporting the capabilities of each,'” or promoting economic develop-
ment."" On this kind of approach, although law’s constitution of freedom
is not an end in itself, it is so closely connected with the end that law
does ultimately aim to achieve that it is difficult to treat law as merely instru-
mental, in somewhat the same way that it is difficult to understand breath-
ing as merely instrumental to the oxygenation of the blood. Or, in an even
greater departure from the picture that I have sketched, one might think
that law is an instrument that can be used to pursue ends of any kind,
good, bad, or indifferent; yet, even on that view, the choice of law as the
instrument carries with it a set of commitments that will look a lot like
those generated by the constitutive account.'® Sometimes, you have to act
as though a set of instruments (e.g., the rules of a game) is not merely
instrumental for it to serve as a proper instrument to its purpose (e.g.,
the pleasure generated by the game). If that is your view of law, my argu-
ment for our entitlement to fair and rational procedures will still go
through because it depends less on accepting the picture of law as having
no purpose other than to constitute something than on accepting that it
does, for whatever reason, constitute something of value.

So a legal order consists of authoritatively enacted general norms that
structure and govern human behavior and of institutions for administering
and applying those norms. In any legal order, there can be disputes about
the application of the law’s general norms to particular situations. Those
disputes can concern the validity of the norm, the meaning or content of
the norm, the way the norm applies to particular facts, or the facts to
which the norm is to be applied. So every legal order must have a way of

8 The principal source for the account of the legal order sketched out in these two para-
graphs is IMMANUEL KaNT, The Metaphysics of Morals, in PracTiCAL PHILOSOPHY 353 (Mary Gregor
ed. & trans. 1996), as explicated by ARTHUR RiPSTEIN, FORCE AND FREEDOM (2009).

9 T.R.S. ALLEN, supra note 6; ALON HAREL, WHY Law MATTERS (2014).

10 AmarTYA K. SEN, THE IpEA OF JUSTICE (2009), ch. 14.

11 Xingzhong Yu, Legal Pragmatism in the People’s Republic of China, 3 J. CHiNEsE L. 39 (1989);
Mariana Prado & Michael Trebilcock, Path Dependence, Development, and the Dynamics of
Institutional Reform, 59 U. ToronTO L.J. 341 (2009).

12 I take this to be one of the messages of Fuller’s celebrated account of legality. FULLER,
supra note 4; see also Dyzenhaus, supra note 6.
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determining these disputes. If there is no such mechanism, then in cases of
conflict and dispute, there will be no way that each can know what his or her
means are and so no way of ensuring the mutual consistency of everyone’s
actions. Everyone’s rights to use their means in accordance with the law
must therefore include access to a procedure for resolving disputes about
those rights. The procedure must be public in two senses. First, it must
be publicly provided because only an institution that can be understood
as acting on behalf of all can have the authority to impose a resolution of
the dispute on the parties. This requirement of publicness excludes neither
settlement nor private arbitration (though it might justify limits on those
procedures), but it does exclude arbitration or settlement unsupported
by public procedures defining the conditions under which private dispute
resolution is possible and permissible and for enforcing arbitration awards
and settlements, for otherwise those resolutions would be no more than pri-
vate and unenforceable recommendations. Second, the outcome and its
supporting reasoning must be publicly observable, so that others can be
guided by the authoritative determination of the specific right in question
(particularly in rem rights) and can take into account the reasoning that
supported the tribunal’s determination in their own use of their means.

B. Tribunals and Fair Procedures

The usual mechanism for dispute settlement is a tribunal, that is, an insti-
tution whose task is to decide disputes about the application of the
norms of the legal order.

It is conceivable that a society could have general norms of behavior and
yet lack tribunals in this sense because departures from those norms would
be dealt with informally."® T doubt whether such a society could be said to
be ordered by law because it would have no systematic method of ensuring
that its general norms were enforced and applied in cases of disagreement
about their content and application. I see no way of excluding, empirically,
the possibility that such a society could nevertheless function well, though it
seems so unlikely to me as not to be a plausible basis for the claim that we
have no procedural rights; in any event, I will not be concerned with that
possibility here.

A tribunal, like any other institution, must have rules and principles that
constitute it and enable it to serve its function. The particular kind of rules
germane to a tribunal are rules of procedure and evidence, that is, ways of
bringing disputes to the tribunal, ways of processing those disputes, ways of
deciding what information to take into account when deciding them, and
ways of deciding how that information can be used. The legal order must

13 That was one Marxist vision of how justice would operate under the highest phase of eco-
nomic and social development. See, e.g., V.I. LENIN, The State and Revolution, in 2 SELECTED WORKS
238, 313 (1975).
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also have procedures for enforcing the tribunal’s decision, though I will
have nothing to say about those procedures in this paper.

The idea of procedure (and therefore of procedural rights) presupposes
a distinction between procedure and substance. I will not have a great deal
to say about that distinction here, and nothing in my argument will turn on
it. I will use the word “procedure” in roughly the same way that lawyers do
when we speak of “criminal procedure” or “civil procedure”: the means by
which a legal dispute is brought to a tribunal and resolved by the tribunal,
regardless of the substantive law in issue. Procedure in this sense includes,
among other matters, the rules governing the steps a person needs to take
to bring their complaint to a tribunal and that other persons may take to
respond to the complaint, the identity of the persons who are allowed to
participate, the timelines for dealing with a dispute, and the way the tribu-
nal processes the dispute. Procedure in this sense also includes rules or
principles of evidence. The idea of evidence presupposes a distinction
between information that can be considered and information that cannot
be considered in reaching a decision; it often, though perhaps not necessar-
ily, also includes criteria for the quality of the information in supporting a
decision. So procedure encompasses rules governing the form of a com-
plaint and a response to a complaint, the conduct of a hearing, participa-
tion in the hearing, and the methods by which the tribunal establishes
the facts necessary to substantiate or refute the complaint.

A fair procedure is often said to have something like the following
elements:'*

1. the dispute between the parties should be decided by a tribunal that is
and that appears to be impartial;

2. each party should have the opportunity to present the legal and fac-
tual basis of its own case and to respond to the legal and factual
basis of the opposing party’s case;

3. the tribunal should follow its own rules of procedure and evidence;
and

4. the tribunal’s decision should be reasoned and should be based on
the law and on the evidence before it.

These elements, particularly the second one, might seem parochial in
that they suggest that only an oral, adversarial, Anglo-American model of
procedure could be fair. But that is not so. The same basic elements of pro-
cedural fairness can be found in inquisitorial systems and (therefore) in the
jurisprudence of the European Court of Human Rights, even though they
manifest themselves differently in inquisitorial systems than in the common

14 E.g., Charkaoui v. Canada, 2007 SCC 9, para. 29; Henry Friendly, “Some Kind of Hearing”,
123 U. Pa. L. Rev. 1267, 1279-1287 (1975). See also Tom BincHam, THE RULE OF Law (2010), ch. 9.
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law jurisdictions."” A fair process does not preclude the tribunal’s relying on
a dossier assembled in advance and read by the tribunal before any hearing
begins, nor does it require any particular rules of evidence, nor does it even
require orality. What it does require is impartiality, evenhandedness, and
rationality in decision-making. I will therefore take it that these are in gene-
ral the elements of a fair procedure for resolving disputes about the appli-
cation of the law’s norms to particular situations.

C. The Right to a Fair Procedure

Procedures and procedural rights are inescapably institutional. Like the
right to vote or the right “to petition the Government for a redress of griev-
ances,”'® procedural rights cannot exist in any positive form apart from the
institution (the tribunal) to which they pertain. But that a right is institu-
tional does not entail that it is meaningless apart from the institution to
which it pertains; if that were so, then no one could have any rights in con-
nection with any institution. There is no right to vote for one’s legislative
representatives in the state of nature or in an absolute monarchy because
there is no legislature to which that right might pertain, but even in the
state of nature, or in a legal order where legislative power is not exercised
by a representative body, people have a right to vote in the sense that
they have a political right to the establishment of a legislature and to partic-
ipate in choosing its members. The right to procedural fairness is similar in
this respect. There can be no right to procedural fairness in the state of
nature because there are no tribunals in the state of nature, but people
do have a right that the legal order, once it has constituted a tribunal, pro-
vide fair procedures. So, when Wellman says that “there are no preinstitu-
tional procedural rights,”"” T understand him not to be making the trivial
claim that there are no procedural rights in the absence of institutions
but the serious claim that, pre-institutionally, no one has a right that, if insti-
tutions are established, the procedures associated with them have any par-
ticular content. I think they do. The state has a duty to provide people with
tribunals for settling their disputes; since the people whose disputes are
being settled are juridically free and equal, the tribunal’s procedures
must be fair, and since more accurate dispute settlement leads to better pro-
tection of rights, the tribunal’s procedures must be rational, though it is
hard to say whether anyone has a right to any given level of accuracy.

15 See, e.g., JoHN D. JACKSON & SARAH ]. SUMMERS, THE INTERNATIONALISATION OF CRIMINAL EVIDENCE
(2012); D.J. GALLIGAN, DUE PROCESS AND FAIR PROCEDURES (1997), ch. 7. To take a non-European
example, the Chinese Criminal Procedure Law officially adopts some of the same procedural
values, though they are regularly disregarded in practice. See JIANFU CHEN, CRIMINAL Law AND
CRIMINAL PROCEDURE LAw IN THE PEOPLE’S REPUBLIC OF CHINA (2013), ch. 3, and the relevant arti-
cles of the Criminal Procedure Law: art. 5, independent tribunal (éd. at 264); art. 11, accused’s
right of defense (7d.); art. 35, right of defense counsel to present evidence (id. at 270); art. 195,
tribunal’s decision to be rendered in accordance with the law and the facts (id. at 312).

16 U.S. ConsT., amend. 1.

17 Wellman, supra note 2, at 306.
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If people have no way of determining their legal disputes, the state does
not serve the purpose of ensuring the equal freedom of all. So the right that
people have to have their rights defined and enforced (without which their
rights mean nothing) implies that the state has a political duty to establish a
tribunal. This duty is owed to all the persons who are subject to the law,
both the parties to the disputes and those whose might be affected by the
resolution of the dispute, because it is their freedom that is at stake in
the tribunal’s resolution of disputes. So everyone has a right that the state
establish a tribunal for the resolution of all their legal disputes.

That the state has a duty to establish a tribunal does not however yet show
that the parties to a dispute have a right to a fair procedure. One might
think that any procedure for resolving disputes would do. That thought
might be right if all that mattered was that disputes be resolved. But the tri-
bunal was established to resolve disputes between persons who are sup-
posed to be free in an appropriate sense, and so the dispute resolution
process must be one appropriate for such persons. As it turns out, this
requirement implies fair procedures in the law’s ordinary understanding
of that idea. It also implies that accuracy in fact-finding is an important
value in dispute resolution.

Recall the four elements of a fair hearing: the tribunal’s being impartial,
hearing both sides, following its own rules, and applying the law to the facts
it has found. The third and fourth elements are relatively straightforward
and might be said to be required by the rule of law even in a very thin
sense as it applies to tribunals in particular. Tribunals, like other state offi-
cials, are supposed to do the job that is given them and to apply the law that
governs that task. So a tribunal should apply the law that applies to it—its
rules of procedure and evidence, and it should apply the substantive law
to the facts as it finds them. If it did not apply its own procedural rules,
or if it applied the substantive law on the basis of some facts other than
those it had determined, it would not be doing its assigned task in accor-
dance with the law that applies to it. Everyone whose rights are affected
by the conduct of state officials has a right to those officials’ acting lawfully.
So everyone has a right to the third and fourth elements of a fair hearing.

The first and second elements, taken together, define the essential fair-
ness of a procedure: the impartiality of the tribunal, in the sense of its neu-
trality between the parties.'® Everyone has a right to a tribunal that is
impartial in these ways, regardless of whether the dispute in question is a
matter of private law, of public law, or of penal law. But the justification
for the requirement of impartiality is not exactly the same in public and
penal law as in private law.

As to private law disputes, the requirement of impartiality flows directly
from the tribunal’s function of deciding disputes between free and equal

18 Departures from the third and fourth elements are also likely to raise suspicions that the
tribunal is not impartial.
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persons. There is no reason consistent with the equal freedom of the parties
for a tribunal to favor one free person over another in its dispute resolution
procedures. A tribunal that is biased in favor of one party decides based on
who the parties are rather than on the basis of what the law requires of free
persons and so undermines the independence of the two private parties
from each other by enabling one to impose its choice on the other.
Impartiality in turn implies that each party should be able to present its
own case and respond to the other; permitting one party to present its
case while preventing the other party from doing so would be a kind of
unequal treatment inconsistent with the status of each party as a free person
independent of the other. Thus, the commonly understood elements of a
fair hearing flow directly from the task the state is required to do in dispute
resolution.

As to disputes between the state and individuals, the need for impartiality
is perhaps not immediately obvious. One might argue that in proceedings
between the state and an individual the tribunal should not be impartial but
should be biased, perhaps in favor of the state, perhaps in favor of the indi-
vidual, depending on the nature of the dispute. An argument of this kind
would flow from the fact that these disputes are not between two free and
equal persons but between one free natural person acting on his or her own
interests and an artificial person acting behalf of all. In these disputes, one
state official (the tribunal) judges the conduct of another state official (e.g.,
an administrative decision-maker) in relation to an individual, or judges the
truth of the state’s allegation of wrongdoing against the individual. So, on
the one hand, one might think that the tribunal should be biased in
favor of the state because the tribunal, like other state officials, should in
general act as an instrument of state policy in resolving the dispute. On
the other hand, one might think that because of the imbalance of power
between the state and the individual, a tribunal ought to be systematically
biased against the state in these disputes, just because the state is an artifi-
cial person with no purposes of its own.

It is of course possible to build such biases directly into procedural law.
The requirement of proof beyond a reasonable doubt in criminal cases
might be characterized as such a bias in favor of the individual; the attenu-
ated procedural rights granted to claimants in many systems of immigration
law might be characterized as a bias in favor of the state. But, assuming that
is the correct description of such rules, as long as the tribunal applies the
rules, as they are, diligently in particular cases, any partiality is due to the
law and not to the tribunal’s own bias.

The claim that a tribunal ought to favor the state may have some force if
the law is understood entirely as an optional instrument for achieving some
external good. But if the law is understood as a way of constituting the free-
dom of individuals (for its own sake or as an indispensable instrument to
another value such as human dignity), then they fail because they assume
that there is something the tribunal can permissibly do to forward the
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relevant state policy apart from applying the law diligently. But that is not so.
The government, as an artificial person (or as a set of institutions) has no
purposes of its own apart from properly administering the law; the individ-
ual, whatever their purposes may be, appears before the tribunal solely as a
legal subject seeking to be treated in accordance with their rights. Any other
purpose the government may have is illegitimate; any other purpose the
individual may have is irrelevant. The relevant state policy is embedded
in the law. The argument against impartiality would be that the tribunal’s
task is to forward the policy of the state that underlies whatever public
law is being applied.'” But from a tribunal’s point of view, the only way to
forward the state policy embodied in the specific laws under which the par-
ticular dispute has arisen is to apply the law correctly to the dispute.

None of this is inconsistent with the claim that the tribunal should inter-
pret the relevant norm in light of its purpose and in light of the individual’s
status as a free person.?’ But that interpretive exercise affects only the tribu-
nal’s understanding of norm; once that understanding is in place, it gives
no warrant for biasing the procedure as between state and individual.
That, in turn, means that in both public and private disputes the tribunal
should hear from both sides and decide according to the law based on its
own procedures and the evidence at its disposal. But those are just the
basic requirements of a fair hearing, no different in public law proceedings
than in private law proceedings.

Itis, on the other hand, sometimes said that criminal proceedings should
be biased in favor of the accused person because of the inherent power
imbalance between the state and the individual or because of the serious
consequences of a prosecution for the individual.?! These imbalances
and consequences are often real, and they may affect the specification of
some of the rules of criminal procedure, but the core entitlements of crim-
inal procedure apply even when they are not present. We do not relax the
presumption of innocence or the rule against double jeopardy in specific
cases where that kind of rationale does not apply, for example where the
accused is fabulously wealthy and the offense minor, in the way that we
do relax other rules of evidence and procedure when their rationales do
not apply (e.g., case-by-case exceptions to the rule against hearsay, or appel-
late curing of a first-instance procedural irregularity). On the other hand,
when these principles are relaxed, the justifications for relaxing them do

19 The argument that a reviewing court should take a deferential attitude toward the public
official who made the decision being reviewed often carries with it some resonance of this kind
of claim, but the better argument for deference is that there is some reason why the official is
better placed to interpret and apply the law than the reviewing court. The argument for def-
erence is not always wrong, but the reasons for deference, and indeed the content of the con-
cept of deference itself, are always themselves at issue. See, e.g., the discussion in David
Dyzenhaus, The Politics of Deference: Judicial Review and Democracy, in THE PROVINCE OF
ADMINISTRATIVE Law 279 (Michael Taggart ed., 1997).

20 FULLER, supra note 4, at 81-94.

21 See, e.g., In re Winship, 397 U.S. 358 (1970).
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not seem to have anything do to with the idea that the tribunal should be
biased in favor of the state; rather, it seems to be connected with the need
for improved accuracy in adjudication, combined with some argument as to
why the relaxation of the principle is not, in context, particularly unfair. For
example, the argument that reversing the onus of proof on some offense
element would increase the proportion of convictions is never sufficient
in itself to justify a departure from the presumption of innocence; there
must also be a good argument that reversing the burden of proof on an ele-
ment is not unfair because, for example, in the particular context the
defendant has privileged access to the information relevant to disproving
the element in question.*

D. Wellman'’s Critique of Procedural Fairness

Wellman argues that “there are no general, moral, juridical procedural
rights.”* The right to procedural fairness that I have just argued for is
just such a right. So, it may be helpful to try to understand why Wellman
thinks there are no such rights.

Wellman does not make a general argument against the existence of pro-
cedural rights. Instead, he argues by way of appeal to intuition from coun-
terexamples. He tries to show that two entitlements often thought to be
procedural rights are not: the right against double/multiple jeopardy and
the right not to be punished without a (fair) trial. His thought is that every-
one takes these procedural entitlements to be at the core of the right to fair
procedure, so if these procedural entitlements are not rights, then probably
no procedural entitlements deserve to be called rights. But his counterex-
amples are so weak that they should not unsettle anyone whose intuitions
differ from his. I consider his argument against the right to a fair trial
here and I consider his argument against the right to finality in Section
III.B below.

To show that there is no right to a fair trial, Wellman asks us to imagine
the following unusual proceeding. Suppose that someone steals a substan-
tial sum of money from the state treasury. Unable to solve the crime
through their usual (fair) procedures, state officials propose to “hold a lot-
tery and . . . punish the person whose name is drawn.”** The proposal is
debated and duly adopted according to the state’s democratic procedures.
The lottery is held and the person chosen for punishment is Sandra. “[B]y a

22 See, e.g., R. v. Wholesale Travel Group Inc., [1991] 3 S.C.R. 154, rejecting a constitutional
challenge to the requirement that the accused disprove fault by establishing the defense of due
diligence for regulatory offenses; Attorney General v. Hui Kin-hong, [1995] 1 HK.C.L.R. 227,
rejecting a quasi-constitutional challenge to a requirement that to avoid conviction for a certain
anti-corruption offense, an accused public servant must provide the court with “a satisfactory
explanation” of a fact that the prosecution has proved.

23 Wellman, supra note 2, at 287 n.3. For a response to Wellman’s claim that is different from
(though not inconsistent with) mine, see N.P. Adams, Grounding Procedural Rights, 25 LEGAL
Tueory 3 (2019).

24 Wellman, supra note 2, at 290.
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spectacular coincidence (and unbeknownst to any of the authorities who
apprehended and punished her), Sandra is the one who actually stole
the money from the treasury.”® Sandra is duly punished and so, it seems,
she gets what she deserved. And so, Wellman suggests, her rights were
not violated. But the procedure by which she got what she deserved did
not in any way comply with the requirements of procedural fairness. And
so, Wellman concludes, there is no right against punishment without a
fair trial.

This example fails to prove its point because Sandra was not punished;
rather, she was scapegoated. Sandra was not punished because she was
not chosen by the state to suffer hard treatment for an offense that she
was publicly announced to have committed. Wellman recognizes this
point but rejects it on the ground that “a person who has been framed
by a corrupt authority makes perfect sense when she complains of being
wrongly punished.”®® That is true, but it does not describe what happened
to Sandra. The authorities didn’t go to the trouble of framing her, with all
of the secrecy and deception that would have required, but instead picked
her through an open and transparent process that was deliberately dissoci-
ated from anyone’s personal responsibility for the offense. A person who is
framed is publicly, though corruptly, represented as having committed the
crime in question, but “no one seriously believes that [Sandra] is guilty.”*”
Hard treatment that is neither represented as nor believed to be a public
response to criminal wrongdoing is not criminal punishment.*®

What happened to Sandra was not punishment but scapegoating: she was
not chosen for punishment but was picked for hard treatment® because
the community (for some reason) felt a need to impose hard treatment
on someone. But was Sandra wronged? Wellman thinks not: he thinks
that she got what she deserved for her crime of theft. She was, as it were,
scapegoated for her own wrong.”” As Wellman would put it, when she com-
mitted theft, she forfeited her right against punishment for theft, and so
cannot complain that, in the end, she received hard treatment that was
equivalent to the punishment she deserved.”’ It may be that this view can

25 Id. at 291.

26 Id. at 290 n.4.

27 Id.

28 “Punishment . . . is by its nature exacted for something (viz. for some wrong or supposed
wrong).” John Gardner, What Is Tort Law For? Part 1. The Place of Corrective Justice, 30 Law & PHiL.
1,7 (2011). See also James Edwards, Criminalization Without Punishment, 23 LEcAL THEORY 69, 71
(2017).

29 On the difference between being chosen and being picked, se¢e Edna Ullmann-Margalit &
Sidney Morgenbesser, Picking and Choosing, 44 SociAL ResearcH 757 (1977).

30 I think this is a contradiction in terms, but it is the essence of Wellman’s claim.

31 Wellman, supra note 2, at 291. For Wellman’s account of punishment, see C.H. Wellman,
The Rights Forfeiture Theory of Punishment, 122 ETrics 371 (2012). In this paper, I do not explicitly
consider that account, but if it implies that we must accept the Sandra example, then I would
have to reject it.
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be supported from some private, all-things-considered moral point of view.
But from the public point of view of a legal order, Sandra was wronged
because she suffered hard treatment for no juridical reason, that is, no rea-
son connected to anyone’s rights or to the state’s task of creating a legal
order that constitutes the freedom of all. Although the procedure by
which Sandra was picked was, as stipulated by Wellman, fair, scapegoating
itself is wrongful because it is the imposition of hard treatment for no rea-
son related to the scapegoat’s conduct.

1. OTHER PROCEDURAL RIGHTS

Everyone has a right to procedural fairness in all kinds of proceedings. But
there may be other rights, plausibly characterized as procedural, that go
beyond the basic right to procedural fairness. In penal proceedings, such
rights would include, I think, the right to be presumed innocent, the
right against self-incrimination, the right to reasonable bail pending trial,
and the right to representation at trial. Rather than trying to make the
case for all of these, I will focus on what is sometimes called the right against
double jeopardy or what I will call the right to finality: once a person has
been ultimately convicted or ultimately acquitted of a penal offense, he
or she has the right not to be charged or tried again for that offense.

A. The Right to Finality

On its face, it is a puzzle how there could be any controversy about the right
to finality, as it might be seen as a straightforward, even trivial, implication
of the pragmatic need for disputes to be settled, and in a sense it is. But
finality is not just a matter of pragmatism. Without finality, no one would
ever know what his or her rights were, would never know what means
were lawfully available for him or her to act in the world, and would not
be able to act with any assurance of avoiding liability. In private law and
administrative law, the purpose of dispute settlement is to enable people
to know what their rights are so that they can continue to act in the
world. And so where the plaintiff and defendant have already settled
those questions through litigation, where the plaintiff tries to reopen
them, the defendant is entitled to plead a defense such as res judicata. In
penal law, finality is as pressing, if not more so, than in private or adminis-
trative law. Although penal law typically does not determine anyone’s pri-
vate law rights as such,” it can have a devastating effect on the freedom
of the accused. In the modern world, imprisonment and fines are the

32 Though a finding of guilt in criminal proceedings can have a powerful effect in private
law proceedings concerning the same facts. See, e.g., Toronto (City) v. CUPE, Local 79, 2003
SCC 63; F.(K.) v. White, 198 D.L..R.4th 541 (Ont. 2001). And in some legal systems, an alleged
victim can be a party to the criminal proceedings and obtain a remedy directly through those
proceedings.
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most basic forms of punishment,* and these forms of punishment directly
affect the most basic means that we have for taking actions in the world: per-
sonal liberty and economic resources. Even without this consideration, the
need for finality in penal proceedings is more urgent, or at least more basic,
than the need for finality in civil proceedings. The point of the criminal
trial is to determine an allegation of wrongdoing. At the outset of the pro-
ceedings, the accused is presumed innocent; without this presumption,
everyone would live in a perpetual state of liability to punishment without
proof of guilt.*® If the presumption is rebutted and the accused is found
guilty and so liable for punishment, there is no purpose in prosecuting
him or her again. If he or she is acquitted, then for the purposes of
penal law he or she must be taken not to have committed the offense; oth-
erwise, he or she lives in a perpetual state of potential liability for an offense
for which he or she has already authoritatively been determined not to be
liable for. For the same reason that everyone is entitled to be presumed
innocent unless and until guilt is authoritatively determined, everyone is
entitled to be deemed innocent (for the purposes of the criminal justice
system) once authoritatively found not guilty. Thus, the right to assert a
defense such as res judicata and the right against double jeopardy are
not only entitlements that flow as a by-product of the legal system’s need
for finality in dispute settlement. They are rights that participants in litiga-
tion have in virtue of being free persons.

B. Wellman’s Critique of Finality

Against the right to finality, Wellman asks us to consider the following.
Suppose it was possible to change the rules of procedure so as to “increase
the percentage of guilty people convicted and decrease the number of inno-
cent people wrongly convicted by allowing double jeopardy but increasing
the burden of proof that the prosecution must establish.”*® Would anyone’s
rights be violated by this change? Wellman thinks not. Without more spec-
ification of the example, neither do I, but without more specification,
Wellman’s argument does nothing to cast doubt on the justification for
the right to finality that I offered above. Despite his recognition of the ines-
capably institutional nature of procedural rights, Wellman does not explain
what he means by “double jeopardy” or what procedural rule he thinks
would violate the right against it. For the purposes of discussion, I'm

33 In recent decades, legislatures have been busy inventing new consequences flowing from
penal liability, which affect the freedom of the person convicted but, strangely, are sometimes
not considered “punishment” and so are not subject to legal restraints on punishment that
would otherwise govern them: civil commitment, offender registration, DNA collection, weap-
ons prohibitions, deprivation of voting rights, and so forth. Se, most notoriously, Kansas
v. Hendricks, 521 U.S. 346 (1997), but also (with far less drastic consequences for the offend-
er’s freedom) R. v. Rodgers, 2006 SCC 15. For further discussion, see ZacHARY Hoskins, BEYOND
PUNISHMENT? A NORMATIVE ACCOUNT OF THE COLLATERAL CONSEQUENCES OF CONVICTION (2018).

34 Hamish Stewart, The Right to Be Presumed Innocent, 8 Crim. L. PHIL. 407 (2014).

35 Wellman, supra note 2, at 288.
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going to assume that he is referring specifically to the American version of
the right, and in particular to its effect on appellate procedure.

In the United States, appeals from acquittals are generally not permitted
because the presumptive remedy of a new trial is understood to put the
accused in jeopardy again, so a person who has been acquitted even in a
legally flawed trial benefits from the right to finality.”® But other jurisdic-
tions take a different view of this right. In Canada, the prosecution may
appeal from acquittal “on any ground of appeal that involves a question
of law alone.” This right of appeal was enacted in 1930,%” but did not oth-
erwise affect the common law right against double jeopardy.”® The consti-
tutional right against double jeopardy (among other procedural rights)
was not entrenched until 1982. The constitutional version of the right pro-
vides that everyone charged with an offense has the right “if finally acquit-
ted of the offense, not to be tried for it again and, if finally found guilty and
punished for the offense, not to be tried or punished for it again.”*’ It was
not long before the Supreme Court of Canada was called on to decide
whether the Crown’s statutory right of appeal from acquittal violated the
accused’s constitutional right against double jeopardy. Based on the specific
wording of the constitutional text (the word “finally”), but possibly influ-
enced by the long-standing historical status of the Crown’s right to appeal,
the Court concluded that it did not.** The Crown’s right to appeal on a
question of law alone does not violate the right against double jeopardy
in Canada because that right engages only after the accused has been
acquitted in a legally proper trial.

In England, the Crown has no general right of appeal from acquittal; on
the other hand, retrial of an acquitted person for certain serious offenses is
permitted in very limited circumstances.*' The prosecution must apply to
the Court of Appeal for a retrial. The Director of Public Prosecutions
(DPP) must personally consent to the prosecution’s making the application
to the court.*” Before giving such consent, the DPP must be satisfied that a
number of criteria are satisfied, notably including that a retrial would not
violate the acquitted person’s right against double jeopardy as specified
in the European Convention on Human Rights.*” To make an order

36 Kepner v. United States, 195 U.S. 100 (1904); Ball v. United States, 163 U.S. 662 (1896).
(Some rulings that inevitably lead to acquittal (such as suppression of unconstitutionally
obtained evidence) can nevertheless be appealed by the prosecution.) Laudan devotes a chap-
ter to criticizing this doctrine (LAUDAN, supra note 3, at 194-220). His points are well taken, as
far as they go. They do not go so far as showing that there is no right to finality.

37 See MARTIN L. FRIEDLAND, DOUBLE JEOPARDY (1969), at 281. The current version of this right
of appeal is found in the CriMINAL CobE, R.S.C. 1985, c. C-46, s. 676(1) (a), (2).

38 Notably, the special pleas of autrefois convict and autrefois convict. FRIEDLAND, supra note 37,
ch. 5.

39 CANADIAN CHARTER OF RIGHTS AND FREEDOMS, §11(4).

40 R. v. Morgentaler, [1988] 1 S.C.R. 30, 155-156.

41 Criminal Justice Act 2003, Part 10.

42 Id. §76(3).

43 Id. §76(4) (c).
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permitting a retrial, the Court of Appeal must be satisfied that (among
other things) there is “new and compelling evidence against the acquitted
person.”** The prosecution can make only one application for retrial of an
acquitted person,® so, if the accused is acquitted at the retrial, the prosecu-
tion cannot invoke this procedure again. Thus, in England, a person who
has been acquitted of a sufficiently serious offense can under some circum-
stances be retried for that offense, but only once.

Now, it is likely that these Canadian and English rules would violate the
right against double jeopardy as that right is understood in the United
States. But it is far less clear that they violate the right to finality as defended
above. Each of them can be understood as a different way of concretizing
the right to finality in different jurisdictions that, though their common
law roots are the same, have different legal histories and traditions. Thus,
even if we agree with Wellman’s intuition about the permissibility of multi-
ple jeopardy, his argument does not show that there is no right to finality.
One might just as well try to show that there is no right to freedom of
expression by arguing that there is an intuitive appeal to expanding the
right to freedom of expression in some cases (perhaps defamation or
breach of confidentiality) while limiting it further in others (perhaps
hate speech or pornography). Such arguments invite reflection on the
meaning of speech, on the rationales for its protection, and on the question
whether there can be justified limits on speech; they do not show that there
is no right to free speech. Similarly, Wellman’s thought experiment, even if
it has intuitive appeal, does not suggest that no one has a right to a final
resolution of their dispute with the state. At most, it shows that the U.S. ver-
sion of the right (assuming that is the one he has in mind) is not the only
one imaginable. It invites reflection on whether the rationale for finality
extends to the kind of case he envisages and, if it does, how exactly the
right against multiple jeopardy should be specified in light of the other fea-
tures of the legal order and whether a limit on or exception to the right
against multiple jeopardy might be justified. But it does not show that
there is no right against being repeatedly charged with the same offense;
even the English approach does not permit that.

Thus, Wellman gives us no plausible reason to think that we have no
general moral right to finality. To the contrary (and puzzlingly in light of
his general claim), he provides a very clear articulation of the reasons
why finality is morally required. Without a rule against multiple jeopardy,
he says, “legal officials could continually harass citizens by repeatedly charg-
ing them for the same crime or charging folks when there is very little evi-
dence (since they could simply prosecute again later if the defendant is
acquitted). In other words, in the absence of a strict prohibition against

44 Id. §78(1). “Compelling evidence” is defined in §78(3). If the order is made, the acquitted
person has a right of appeal to the Supreme Court of the United Kingdom. /d., §80.
45 Id. §76(5).
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multiple jeopardy, there would be too much room for legal officials to
abuse their powers, thereby undermining citizens’ capacities to lead good
lives.”*® This strikes me as an excellent argument in favor of a right to final-
ity. Wellman characterizes it as “instrumental,”47 but to me it sounds like a
principled justification for a right against multiple jeopardy in a legal order
constituted around the idea of human freedom. If it is instrumental, it is so
only in the rather attenuated sense of being a contribution to a legal order
that is designed to constitute a system of freedom within which people can
choose and pursue their own conceptions of the good, not in the strong
sense of causally contributing to an independently defined human good.**

IV. FAIR PROCEDURES AND RATIONAL FACT-FINDING

Accounts of the importance of procedure sometimes underestimate the
tension that procedural rights can create within a dignity-based account
of the law. That is because procedural rights can and sometimes do impede
the achievement of a substantive outcome that the commitment to human
dignity appears to require. If one thinks, plausibly enough, that a robust
commitment to human dignity requires the state to define certain wrongs
as criminal offences and to prosecute them,* then it is certain that a robust
commitment to procedural fairness will sometimes frustrate that require-
ment because it will predictably result in a number of offenders escaping
punishment. Moreover, if one thinks that this commitment extends not
just to making efforts to punish offenders but also using the punishment
of offenders as an instrument for discouraging other potential offenders,
then a robust commitment to procedural fairness will sometimes frustrate
that project too. And so one might share a commitment to human dignity
or human freedom and nevertheless believe that procedural rights, even
the basic demands of procedural fairness, were entirely subordinate to
that value: one may believe that the best way to ensure maximum respect
for the human interests at stake is to allow tribunals to operate unfairly if,
by doing so, they would produce more accurate outcomes in litigation
and so perhaps encourage people to comply with the law and to that extent
with the demands of human dignity (to the extent that those demands are
expressed in the law). On that view, there would be no right to procedural
fairness as such, as the decision to grant or withhold that right would
depend on a legislative assessment of how likely it was to promote human

46 Wellman, supra note 2, at 288; compare FRIEDLAND, supra note 37, at 1-2.

47 Id. at 287.

48 For some thoughts on the different ways in which law can be understood as “instrumen-
tal,” see Hamish Stewart, The Place of Instrumental Reasoning in Law, 11 JURISPRUDENCE 28 (2020),
https://doi.org/10.1080,/20403313.2019.1658450.

49 Alon Harel, The Duty to Criminalize, 34 Law & Pum. 1 (2015); Malcolm Thorburn,
Punishment and Public Authority, in CRIMINAL Law AND THE AUTHORITY OF THE STATE 7 (Antje du
Bois-Pedain, Magnus Ulving & Petter Asp eds., 2017).
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dignity overall. My argument, in contrast, is that the notion of human dig-
nity, to the extent it can be expressed in law, itself requires certain elements
of procedural fairness and that denying the parties these elements is a
wrong to them. In that sense, we have a right to procedural fairness. I do
not claim that this right is not in tension with other demands that the
notion of human dignity may make on the legal order, but I do claim
that those tensions can be structured. The central elements of procedural
fairness are owed to people involved in disputes about their rights even if
respect for those rights may frustrate the achievement of valuable purposes,
even the achievement of the substantively correct legal outcome, because
persons are entitled to be treated as persons in the settlement of their dis-
putes as much as in any other interaction. But there are many ways for tri-
bunals to go about their task of resolving disputes, and within the
constraints imposed by procedural rights, tribunals should be governed
by rules of evidence and procedure that tend to promote accuracy (in
the sense to be defined below). In these ways, the rights generated by the
requirements of procedural fairness are no different from any other rights:
they constrain the pursuit of our objectives but do not otherwise specify
what our objectives should be or how we should pursue them.”

If the facts found by a tribunal were entirely random in the sense that
they were uncorrelated with what actually happened,”® then the tribunal
could not be said to be applying the law to the facts (although the result
of any given case might, by accident, be correct). The rule of law, as
reflected in the fourth element of procedural fairness, requires something
more than random fact-finding. But, on the other hand, perfect fact-finding
is impossible; error in fact-finding is unavoidable. Moreover, factual errors
can occur whether or not procedures are fair and whether or not the pro-
cedures in force are scrupulously adhered to. One might complain that a
wrongful result occurred because, although the tribunal conscientiously fol-
lowed its own rules, the rules themselves are flawed. Perhaps the tribunal’s
rules tend to exclude reliable evidence (a frequent complaint of those who
seek to reform the common law®?) or tend to allow reliance on unreliable
evidence (a frequent complaint of those who are concerned about the rules
governing the admission of an accused person’s statements ). Yet even

50 Arthur Ripstein, Means and FEnds, 6 JurisPRUDENCE 1 (2015); with respect to procedural
rights in particular, sec Antony Duff, Lindsay Farmer, Sandra Marshall & Victor Tadros,
Towards a Normative Theory of the Criminal Trial, in 1 THE TrIAL ON TrIAL 20-26 (2004).

51 Worries about whether we can speak of “what actually happened” in this context are
nicely deflected by Mirjan Damaska, Truth in Adjudication, 49 HastinGs L.J. 289 (1998); see
also R.J. Allen, supra note 4.

52 The common law rule against hearsay, including its exceptions and its statutory reform,
has been a perpetual battleground over this kind of question, at least since the decision of the
House of Lords in Myers v. D.P.P., [1965] A.C. 1001.

53 See, among many others, BRANDON GARRETT, CONVICTING THE INNOCENT (2011), ch. 2;
Hamish Stewart, The Confessions Rule and the Charter, 54 McGuL L.J. 517 (2009); Kent Roach,
Wrongful Convictions in Canada, 80 U. CiNcinNati LLR. 1465 (2012); NA JiaNG, WRONGFUL
Convictions IN CHINA (2016), ch. 3.
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thoroughgoing reforms of the rules of evidence could not eliminate all
errors. If, as I have argued, there is a right to procedural fairness, how
should that right be understood in light of the importance of accuracy in
fact-finding, particularly given that accuracy in fact-finding itself contributes
to the protection of rights?

Suppose a decision is substantively incorrect, in that someone is found lia-
ble when, if the facts had been correctly determined, he or she would not
be (e.g., the conviction of the factually innocent), or that someone is found
not liable when, if the facts had been correctly determined, he or she would
be (e.g., the acquittal of the factually guilty). These two types of incorrect
results are analogous to Type I error (false positives) and Type II error
(false negatives) in certain scientific testing procedures. There is no
known procedure, either in law or in science, that can completely eliminate
both types of error (if there was such a procedure, we would surely use it for
many purposes other than determining facts for the purpose of dispute res-
olution). It is therefore useful to imagine that we can construct what one
might call a “procedural loss function,” analogous to the statistician’s loss
function.”* A procedural loss function is the sum of several terms, each
being the disvalue of a type of error multiplied by its probability, where
the probability of each type of error is in turn determined by the tribunal’s
rules and procedures. The relative disvalue attached to each type of error is
a question of political morality. The weighting of one type of error may be
higher than the other, as in the slogan “it is better that ten guilty persons
escape, than that one innocent suffer.””” Or the weighting may be different
for different kinds of error: perhaps the disvalue of an error (of either
kind) is higher in a murder trial or a billion-dollar class action than in a dis-
pute over a parking violation or an individual claim for $50. Given the dis-
values, the value of the procedural loss function can be changed by
changing procedures and thus altering the probability of each type of
error. Other things equal, one would like to minimize the procedural loss
function. In the rest of this paper, all references to increases or decreases
in the accuracy of fact-finding should be read as shorthand for changes
in the value of the procedural loss function that are attributable to changes
in a tribunal’s rules and procedures rather than changes in the disvalues
attached to the various types of error: improvements in accuracy are reduc-
tions in its value and deteriorations in accuracy are increases in its value,

54 See also Hamish Stewart, Concern and Respect in Procedural Law, in THE LEGACY OF RONALD
DworkiN 373 (Wil Waluwchow & Stefan Sciaraffa eds., 2016); ALEX STEIN, FOUNDATIONS OF
Evipence Law (2005), at 172-173; Wellman, supra note 2, at 288. For the statistician’s loss func-
tion, see ALEXANDER M. Moobp, FRANKLIN A. GRAYBILL & DuUANE C. BOES, INTRODUCTION TO THE
THEORY OF StaTISTICS (3d ed. 1974), at 414-418.

55 WiLLIAM BLACKSTONE, 4 COMMENTARIES ON THE Laws OF ENcranDp (1769), at 352. See also
ROBERTs & ZUCKERMAN, supra note 4, at 251, where this consideration is related to the probability
of wrongful conviction rather than to the disvalue attached to a wrongful conviction.
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given the judgment of political morality embedded in the weighting of the
€rTorS.

It is very likely that the basic requirements of procedural fairness, on bal-
ance, contribute to rather than detract from accuracy in adjudication.”
There would be few prosecutions, fewer convictions of the guilty, and little
if any criminal punishment if only the defense and not the prosecution
were allowed to present its case, and there would be a lot of civil claims
and a lot of damage awards unjustified by the facts if defendants were
not allowed to respond to plaintiffs’ claims. But it is not possible to go
beyond such generalities and quantify the impact of particular changes in
the rules of evidence and procedure on the procedural loss function in
any serious way. There are at least two reasons for this. First, despite the
efforts of social scientists, we have only the vaguest idea of the extent to
which various procedural rules contribute to inaccuracy. For example,
there is a lot of social-science evidence about the extent to which different
interviewing techniques are likely to encourage interviewees to speak truth-
fully (that is, sincerely),”” and we can be fairly confident that police officers
would obtain proportionately more sincere and fewer false confessions and
witness statements if they restricted themselves to the techniques that have
been shown to be better at eliciting sincere statements. So it might be
thought that we should adopt rules of evidence that would encourage the
use of such interview techniques. But it is very hard to tell whether this
would tend to reduce the value of the procedural loss function. It is hard
to know whether techniques that tend to produce sincere witness state-
ments also tend to produce more information overall; it is possible that
good interviewing techniques tend to produce fewer statements than bad
ones, in which case the widespread adoption of good interview techniques
would generate less information for fact-finders to consider. Moreover, sin-
cerity is not the only measure of reliability; it might not even be a good one,
unless the correlation between sincerity and truth is strong. The fact (if it is
a fact) that statements from accused persons obtained through coercive
methods of interrogation are likely to be false does not imply that witness
statements obtained through noncoercive methods of interrogation are
likely to be true. In any event, the precise quantitative impact of alternative
interview methods on the outcomes of actual trials is not known. Moreover,
a change in a procedural rule is likely to have effects on litigation strategies
that will confound any effort to determine its effect on the procedural loss
function.”® For example, a more generous rule for admissibility of confes-
sions is likely to induce more guilty pleas (regardless of the actual

56 That was also Fuller’s guess. Fuller, supra note 6, at 382-385.

57 For a meta-analysis, see Aldert Vrij, Lorraine Hope & Ronald P. Fisher, Eliciting Reliable
Information in Investigative Interviews, 1 POLICY INSIGHTS FROM THE BEHAVIORAL AND BRAIN SCIENCES
129 (2014). See also GARRETT, supra note 53, ch. 2.

58 Another point emphasized in RJ. Allen’s work. See, e.g., Ronald J. Allen, Complexity, the
Generation of Legal Knowledge, and the Future of Litigation, 60 UCLA L. Rev. 1384 (2013).
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innocence or guilt of the suspects). And so it is very difficult to assess the
impact of this type of change on accuracy.

Second, the choice of the weight to be attached to the different types of
error is not an empirical question at all: it is a normative question about the
appropriate rate at which different errors are traded off.” I have no idea
what the procedure for determining those weights would be.®” So invoking
the procedural loss function is purely a way of talking about how changes in
procedural rules affect our assessment of how well the tribunal does its job.
It is a reminder that any changes in the rules of procedure or evidence are
likely to increase the accuracy of fact-finding in some types of cases while
reducing it in others, so that there are always trade-offs in the choice of pro-
cedural rules.

What, then, is the relationship between the problem of accuracy in fact-
finding and procedural fairness? It is tempting to say that everyone has the
right to a minimized procedural loss function, where “everyone” includes
not only the parties to litigation but also those who are affected by the out-
comes of litigation; surely the rights of all are better protected and the guid-
ance function of the law is improved when the procedural loss function is
minimized. Other things equal, that is of course true. But it cannot support
a right to accuracy in factfinding. Pragmatically, to minimize the proce-
dural loss function would require the state to devote infinite resources to
dispute resolution.”’ Structurally, even if we recharacterize the proposed
right as a right to a minimized loss function given the resources the state
has decided to devote to dispute resolution, such a proposed right would
require a court to take into account not only the effects of the particular
procedural rule the litigant has chosen to challenge but also the interaction
of a change in that rule with all the other rules of the system, most likely on
the basis of very inadequate data.

Itis, I think, more plausible to say that the likely effect of a change in pro-
cedure on the accuracy of fact-finding is relevant to the way specific proce-
dural rules are constructed and interpreted in light of their function in a
rights-based legal order. It is relevant because, other things equal, a more
accurate system of fact determination is better for the protection of rights.
But it cannot be the only factor, for at least two reasons. First, as I have
already indicated, the effect of any change in procedural rules on accuracy

59 The same is true of the weights attached to Type I and Type II errors in the statistician’s
loss function. Statisticians therefore leave this problem for others to resolve: “We do not con-
sider the problem of selecting an appropriate loss function . . ..” Moop, GRAYBILL & BOEs,
supra note 54, at 415.

60 Even if we knew what the error rates were, it is unlikely that we could reverse-engineer the
outcomes of our procedures to discover the trade-off as it is embedded in our practice because
the reverse-engineering problem would probably have so many variables that the solution would
likely be underdetermined by the data; in any event, we don’t know the error rates either.

61 A point made long ago by RoNaLD DWORKIN, Principle, Policy, Procedure, in A MATTER OF
PrincieLE 72, 87 (1985); see also discussion by Robert G. Bone, Participation, Procedure, Rights,
90 Boston L. Rev. 1011 (2010), and Stewart, supra note 54.
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is likely to be very difficult to predict; the problem is inherently complex
and the relevant data, though far more abundant now than in the past,
are not going to determine it. Second, any construction or interpretation
of a procedural rule must be a construction or interpretation of it in
light of the its role in a rights-based legal order. So, even if we knew that
abolishing a procedural rule would improve accuracy (which, typically, we
don’t), it would be impermissible to abolish the rule if that rule was also
a procedural right.

Consider, by way of example, the rules governing the taking of statements
from suspects and the use of those statements at trial. Consider specifically
the common law rule that an involuntarily obtained statement is not admis-
sible against the accused at trial. The common law justification for this rule
was that such statements were unreliable; more recent justifications have
attempted to explain it as an aspect of the right against self-incrimination.®?
My view, which I will not expound in detail here, is that the right against
self-incrimination flows from the right to be presumed innocent and that,
whatever the exact contours of the right against self-incrimination may
be, it includes a right against having involuntarily obtained statements
put against the accused person at trial. Now, suppose it is proposed that
the rule excluding involuntary statements should be abolished on the
ground that doing so would increase the accuracy of fact determination.
It seems to me that neither the argument for nor the argument against
this proposal can depend on its effect on the loss function. Excluding invol-
untary confessions will certainly reduce the number of wrongful convictions
(those based on false confessions), but it will likely increase the number of
incorrect acquittals for the simple reason that an involuntary confession is
sometimes true. We have no obvious way of measuring either of these
effects or of balancing them against each other. Thus, if there is a right
to the exclusion of involuntary confessions (or, more generally, of systemati-
cally unreliable evidence), that right must be based at least in part on the
same values that underlie procedural fairness itself, not on the claim that
granting such a right would reduce the value of the procedural loss func-
tion. On the other hand, if I am right to base the right to exclusion of
an involuntarily obtained statement in the right against self-incrimination,
the argument that respecting the right would tend to reduce the accuracy
of fact-finding is just beside the point because the exclusion of involuntary
statements is not justified by its effects on accuracy but by its role in a system
of procedural law that takes the right against self-incrimination seriously.

And yet, having said that, there are many ways in which the proposed
right against having involuntary statements put against an accused can be

62 Protecting the right against self-incrimination was the central theme of Miranda
v. Arizona, 384 U.S. 436 (1966); whether Miranda and its successors have in fact improved
the protection of this right is a contentious question that I will not take on here. For a discus-
sion of different ways of relating the common law confessions rule to Canadian constitutional
norms, see Stewart, supra note 53. See also JACKSON & SUMMERS, supra note 15, at 266-273.
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spelled out in detail. For example, I have so far said nothing about what it is
that makes a statement involuntary. The common law has taken different
views about this matter at different times and in different places. If, as we
should, we recognize the rule against the use of involuntary statements as
part of a constellation of rules protecting the accused’s free choice whether
to cooperate or not with state authorities in the investigation of the crime
alleged against him or her, then it is very hard to talk about the voluntari-
ness of a statement without considering those other rules and how they
affected the accused’s choice (for example, the role that the right to coun-
sel might play in protecting the right against self-incrimination). Although
an improvement in accuracy is not a sufficient justification for abolishing
the right against self-incrimination, the likely effect of these rules on the
accuracy of fact-finding has a role to play in defining the relevant legal stan-
dards for what counts as self-incrimination. Within some margin for debate
about what makes a choice free, if a court’s best guess is that a given way of
construing the right would improve accuracy, then that would count in
favor of construing it that way. This kind of justification could not be
used to construe the rule so as to admit statements made under torture,
nor to exclude unprompted confessions made by people who are not
under any pressure from the investigative authorities. Nor could it be
used (as, unfortunately, it sometimes has been) as a kind of general justifi-
cation for a more generous rule of admissibility. But it might have some role
to play in, for example, a court’s determination of the way various interro-
gation techniques affect voluntariness.

Other procedural rights can also be specified in this way, that is, with a
view to improving accuracy. Consider again the right to finality discussed
above. As we saw, in the United States, the right against double jeopardy
is interpreted as preventing the prosecution from appealing an acquittal,
even if the trial was legally flawed. Laudan argues at length that this inter-
pretatlon of the right reduces the fact-finding accuracy of the criminal pro-
cess.”” My guess is that he is right: permitting the prosecution to appeal
acquittals tainted by legal error would probably reduce the number of
incorrect acquittals without substantially increasing the number of wrongful
convictions. But the remedy for this problem is not to abandon the right to
finality, to permit the prosecution to retry acquitted persons willy-nilly; it is
to try to construe the right to finality so as to permit this kind of improve-
ment in accuracy, for example by permitting the prosecution to appeal on
the ground of legal error alone and requiring the prosecution to show that
if there was a legal error, it would likely have affected the verdict.

So, if there is a right to accuracy in fact-finding, it is not the same kind of
right as the right to be presumed innocent or the right to finality. No one
can have a right to any particular level of fact-finding accuracy in their own
case; they can only have a right to the conscientious application of whatever

63 LAUDAN, supra note 3, at 194-220.
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rules are in place to govern fact-finding. Nevertheless, accuracy in fact-
finding is an appropriate goal for the legislature®® to pursue because of
its contribution to the rule of law. And so inaccuracy in fact-finding is an
appropriate subject for complaint, and the relative weights to be (notion-
ally) assigned to the various terms of the procedural loss function are appro-
priate matters for policy debate. Thus, if it is necessary to speak of a right to
accuracy in factfinding, it would be the same kind of right as the right to a
fair system of taxation. When I complain of a particular rule of fact-finding,
I cannot complain merely of its effects on me but must take into account its
effects on the system of fact-finding as a whole, just as I can’t object to a
change in a tax rule on the basis that it causes me to pay more tax or my
neighbor to pay less, but on the basis of its economic and fiscal effects in
general. Nevertheless, while there is plenty of room for legislative choice
about rules of evidence and procedure, those choices are subordinate to
whatever procedural rights people do have, such as the right to be pre-
sumed innocent, the right to finality, and the right to a fair hearing.

V. CONCLUSION

People have procedural rights for the same reason that they have substan-
tive rights. Each person is a free, purposive, and choosing agent who pur-
sues their purposes constrained by legal rules and principles that ensure
mutual consistency in everyone’s pursuit of their purposes. Those rules
and principles define a set of private law and public law rights that is suit-
able for such purposes. Disputes about the application of the law, and
about the facts on which application of the law depends, are inevitable.
The process for resolving such disputes must be consistent with the freedom
of the legal persons whose disputes are being resolved, and it must resolve
those disputes with a reasonable degree of factual accuracy; if it does not do
those things, it is not a process that is suitable to the legal order. The
requirement of consistency with legal personhood gives rise to the two pro-
cedural rights that I have considered in his paper: the right to procedural
fairness and the right to finality. There are others, which I have not dis-
cussed here. The requirement of a reasonable degree of accuracy means
that, within the constraints imposed by procedural rights, the rules of evi-
dence and procedure should be designed with a view to reducing the nor-
mative losses generated by inaccuracy in fact-finding. Although it is difficult,
perhaps impossible, to calculate the normative losses created by any given
set of procedures or to anticipate the impact of a change in procedures,
the idea of normative losses can nevertheless serve as a heuristic device
for assessing different ways of specifying the rules of evidence and proce-
dure that are otherwise consistent with the procedural rights of individuals.

64 Or, whatever institution exercises the power to make procedural rules.
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