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Abstract

Public input can provide state agencies with critical information as they adopt health-shaping rules. However, generating meaningful public
input is challenging. State administrative procedure acts set out how state agencies must make rules and establish notice and comment
processes to seek input into rulemaking. Notice and comment, though, is not conducive to meaningful public input. To enhance public input
into state rules, government entities should not limit their engagement to notice and comment and should deploy, and maybe even amend,
rulemaking processes to facilitate public input. Meanwhile, advocates and community members should prioritize state rulemaking, in all its

phases, as part of their advocacy efforts.
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Public comment

Providing the public with opportunities to influence governmental
decisions is an important tenet and value in American democracy.
Although participatory democracy is an ancient concept, its con-
temporary emphasis on public participation in governmental deci-
sion making emerged in the late twentieth century and intertwines
with open government concepts." Input from members of the
public can influence governmental decisions that ultimately impact
health; when members of the public speak to influence govern-
mental decisions, their voices can exemplify or create political
pressure. But members of the public can urge decision-makers to
adopt laws that ultimately turn out to be “good” or “bad” for
health — or that impact health in multiple ways that may be
difficult to ascertain. For example, when some states expanded or
modified — but many more states limited — the authority of
executive agencies to address public health threats in the COVID-
19 aftermath,” North Dakota’s legislature overrode its governor’s
veto’ to prohibit state-level elected officials, including the state
health officer, from requiring people to wear face masks." Legis-
lative committee hearings were flooded with testimony from the
public. Some urged legislators to adopt this contraction of power
and others implored them to reject it.” Proponents and opponents
alike relied on values and stories, as well as data and information,
however accurate, to make their cases.

Many public health professionals, advocates, and scholars urge
input into government decisions with potential health impacts by
members of the community through the concepts of community
engagement and policy engagement. The public health sector pre-
supposes that employing community engagement and policy
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engagement can bring forward good ideas and relevant information
to increase the likelihood that governmental entities, including
legislatures and administrative agencies, make health-promoting
decisions. However, much about the input of community members
into government decisions with health impacts remains uncertain.
There is no consensus on how to maximize the influence of com-
munity input on governmental decision making or how community
input impacts the drivers and determinants of health. There are also
no universal protocols for how to seek or provide community input
into government decisions. These questions persist because barriers
to community input may be contextual and stem, at least in part,
from the type of governmental decision-making processes involved.
The knowledge gap is especially prominent in understanding com-
munity input in the context of state rulemaking. Despite this
uncertainty, given the potential for state rules to shape health,
decision-makers should deliberately structure state rulemaking to
encourage meaningful public input, and the public and advocates
should prioritize engaging in state rulemaking — both in and
outside of conventional notice and comment processes.

State Administrative Rules Influence Health

In the United States, government decisions with health impacts take
many forms because the power to govern is shared among levels
(e.g., federal, state, and local) and branches (i.e., legislative, execu-
tive, and judicial) of government. Therefore, decisions with poten-
tial health impacts can originate from a multitude of governmental
decision-makers and can be formalized using various legal mech-
anisms (e.g., legislation, regulation, judicial opinions). Neverthe-
less, states in the US retain constitutional primacy to protect the
public’s health through their 10th Amendment police powers,
which are shared horizontally between a state’s legislative and
executive branches and monitored by its judicial branch.
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State executive branches are central to addressing health con-
cerns within their borders. Notably, governors, to whom most state
executive branch agencies report, possess tremendous power to
influence health,® which they exercise both through official orders’
and less formally. Within state executive branches, administrative
agencies can also make decisions with health impacts. Long recog-
nized as important for public health, state administrative agencies,
including but not only health departments, are formed and
empowered by state statutes.” Administrative laws design these
agencies, set their leadership structures, establish agency powers
and responsibilities, and create oversight mechanisms, such as
standards and processes to reverse their decisions.”

Administrative agencies have been described as yet another
branch of government because, in administrative agencies, mutu-
ally exclusive notions of executive, legislative, and judicial functions
of government can break down.'” For instance, state legislatures can
vest state administrative agencies with quasi-legislative power — to
adopt generally applicable regulations, or rules, on particular topics.
These rules operate with the force of law."" Enabling agencies to
adopt rules can make sense, especially in complex or technical areas,
because agencies often possess deeper and more extensive subject
matter expertise than legislators. Yet a legislature that gives away
“too much” of its legislative power to an agency for rulemaking may
invite separation of powers criticisms because rules are adopted by
executive branch officials who may be straying too far into the
domain of democratically elected legislators to “make law.”"”

The rules that state administrative agencies make are critical
drivers of health, even though empirically assessing how they
impact health is often best done in hindsight and may be compli-
cated. State health department regulations may flesh out require-
ments and enable implementation in traditional public health areas,
such as school based immunizations'” and licensing of food estab-
lishments.'* Education, housing, employment, transportation, and
other sectors also shape health through decisions that impact the
built and natural environments and the social determinants of
health.'” State agencies with jurisdiction over these sectors may
therefore impact health through the rules they adopt. For example,
state education agencies may flesh out how students may be dis-
ciplined in school,'® while state housing and development agencies
may set building standards that impact health and safety.'” Rules
adopted by state agencies may contribute to health inequities, just as
laws adopted through other mechanisms can create, reinforce, or
exacerbate structural inequities."®

At the same time, many processes in which state agencies create
rules that shape health are open to input and advocacy. Enhancing
community input and advocacy in state rulemaking requires under-
standing what is known about community input into decisions with
health impacts and considering how this body of knowledge aligns
with the processes through which state agencies make rules.

Seeking Community Input Effectively

Many in the health sector operate from the premise that improving
health and unwinding structural inequities requires meaningful
input from community members, especially people who live the
inequities, and that community input can and should drive how
inequities are addressed.'” Community engagement is viewed as a
pathway to change environments, behaviors, programs, policies,
and practices more effectively;”’ to reduce health inequalities;”' and
to improve public health practices and health outcomes through
better communication, new allies, mobilized resources, enhanced
community capacity, and greater trust.”” The centrality of broad-
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based public health models, including the social ecological model
(i.e., recognizing a role for multitudes of factors in shaping health),
and the significance of the social determinants of health are used
to justify seeking community members’ perspectives to improve
health.”

However, although the community engagement concept is per-
vasive in public health and ascribed with tremendous potential, it
can be nebulous. An often-cited definition of community engage-
ment is: “the process of working collaboratively with and through
groups of people affiliated by geographic proximity, special interest,
or similar situations to address issues affecting the well-being of
those people.”** The World Health Organization (WHO) descrlbes
community engagement as both a process and an outcome.”
Complicated questions persist about the effectiveness of commu-
nity engagement. Research suggests that — to some degree and at
least for a time — community engagement can improve certain
health drivers and outcomes.”* But knowledge about community
engagement effectiveness seems limited and contextual, and com-
munity engagement is difficult to study; we have yet to unearth
which community engagement practices are most beneficial, espe-
cially in the long run.”

It is not always clear how to seek meaningful community input
into decisions with health impacts, and many practical challenges can
arise. A key challenge is to determine who should speak on behalf of a
community. Another is determining how to operationalize commu-
nity engagement, which can take many forms. For instance, com-
munity engagement can involve different levels of integration
between the community and those engaging with it. According to
the International Association for Public Participation (IAPP) Con-
tinuum, the least engaged form is “outreach,” where information is
shared with communities.”® “Consultation” and “involvement” are
more consolidated and consist of communicating information to the
community and then receiving community input.”” The two most
integrated forms of community engagement involve pervasive and
genuine “collaboration” and “shared leadership.”*’ From outreach to
shared leadership along this continuum, communication, involve-
ment, and trust all increase.”’

Rather than relying on protocols, community engagement typ-
ically operates from a set of principles.’” One principle emanating
from community engagement guidance emphasizes valuing com-
munity engagement.”” This includes seeing the community as a
resource, recognizing that engagement itself functions as a source of
community power, and encouraging communities to “own” com-
munity problems and solutions.”* Another principle emerging
from community engagement guidance focuses on building cred-
ibility, trust, and buy-in with community leaders or intermediaries
through sustained and dedicated investment in the community;
understanding community perspectives thoroughly, humbly, and
authentically; and recognizing that “communities” comprise
diverse perspectives.’” A third principle centers on clarity. Clarity
includes establishing specific engagement objectives and concrete
definitions of who constitutes the community;’® effective com-
munication; and transparent, accountable, accessible, and equity-
focused engagement processes.’

The public health sector encourages community engagement
across public health interventions of various types. But when those
interventions are health-shaping policies, the public health sector
often emphasizes policy engagement. Policy engagement can be
defined as “the process by which practitioners, advocates,... and
others seek to elevate problems through education and advocacy,
and influence policy decisions.””” Applied to the general public,
policy engagement echoes the concept of political participation,
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which Fishkin defines as “behavior on the part of members of the
mass public directed at influencing, directly or indirectly, the
formulation, adoption, or implementation of governmental or
policy choices.””

Operationalizing policy engagement, like operationalizing com-
munity engagement, also relies on principles. Ata minimum, policy
engagement — from a public health perspective — involves (1)
understanding the policymaking process; (2) creating a strategy
based on the policymaking processes, politics, and engagement
objectives (e.g., securing a change in policy adoption or enforce-
ment);*’ and (3) taking specific actions that align with and can help
realize the objectives'' (e.g., providing information, building coali-
tions, advocating with decision-makers or in the community,
deploying communications campaigns, pursuing ballot initiatives
or other direct democracy efforts,*” litigating strategically, influen-
cing regulatory agencies).

Despite both differences and overlap, community engagement
and policy engagement are umbrella terms to capture a range of
participants exchanging ideas with a host of decision-makers and
other stakeholders through various, collaborative processes. Both
envision a long-term time horizon of interactions between deci-
sion-makers and those who are “engaging” with them. Community
engagement focuses on decision-makers involving members of the
public who are impacted by a health problem in solving it; policy
engagement allows those inside and outside of a community
impacted by a health problem to try to affect policy choices. Both
concepts suggest that decisions that are “good” for public health
hinge on representatives of communities or the public interacting
with those who make health-impacting decisions. Importantly,
effective community engagement and effective policy engagement
are both highly situation specific.

Public Input in State Rulemaking

Administrative agencies possess tremendous power to shape
health.”’ It is critical to engage the public in their decision-making
because public input can further both the process and outcome of
health justice, “where the structural positioning of people and
communities ... does not dictate their health and well-being.”**
When it comes to rulemaking, public input serves several important
functions. The broad aims of public input into rulemaking are to
enshrine transparency, increase the quality of information access-
ible to agencies, ensure that agency rules comport with legislative
policy choices,”” support the legitimacy of the resulting rules,
ensure accountability of the decision-makers, and enhance access
to justice."®

However, establishing empirical connections between public
participation and these goals remains a challenge.”” Research,
though limited in scope, suggests that those who participate in
rulemaking, at least at the federal level, tend to be relatively sophis-
ticated and likely to be directly burdened by a proposal.”® These
outcomes are not surprising. The known barriers to public partici-
pation in rulemaking include limited awareness and literacy about
processes, a glut of existing information, and skepticism about
effecting change.”” Such barriers appear in state rulemaking as
well.”’ Yet much remains unknown about engagement in state
rulemaking, especially by the public and advocates, as opposed to
by regulated entities.”' It is clear, though, that achieving the poten-
tial benefits of public participation in rulemaking depends on who
is engaging and how.””

At the same time, how state agencies engage with the public
when making rules is often dictated by procedural requirements set
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in state administrative laws. Notice and comment serves as the
primary process. State administrative laws can also establish pro-
cesses that dictate public input into state rulemaking upstream and
downstream from notice and comment. The contents of such
procedural requirements drives the amount and type of discretion
agencies possess when making rules. Process-creating administra-
tive laws are often described as functioning “to ensure that the
agency exercises [its] powers in a fair and democratic manner””’
and are credited, at least to some extent, with “preserving [agency]
legitimacy and discouraging [agency] capture.””* However, these
process-making administrative laws are also subject to criticism.
Key critiques of “proceduralism” — or “the formal legal obstacles
that an agency must negotiate in order to complete a particular
action™” — center on the notion that process-making laws can
slow down or completely quash important actions of administrative
agencies, enshrine the status quo and disincentivize change, drain
resources, and contribute to self-perpetuating an ineffective admin-
istrative state incapable of acting in the public’s interest and solving
real-world problems.” These criticisms are at the heart of broader
arguments that strict, bureaucratic governmental decision-making
processes impede governmental actors from effectively resolving
contemporary issues.”’

Administrative law has also been criticized for not treating
representation “as a fundamental value on par with other core
values such as notice, transparency, and reason-giving.””® At least
at the federal level, “agencies are often far removed from the reach
and oversite of ordinary Americans, but closely connected to cor-
porate or other elite interests.””” Laws themselves can even instill in
“super-groups,” the members of which share concentrated and
aligned interests, disproportionate political power to shape admin-
istrative action and other laws.”’ Bringing public input into rule-
making more effectively therefore requires both building the power
and political capacity of members of the public to influence deci-
sion-makers and breaking existing structures and processes that
impede their power and political capacity to exert influence.”" It is
critical to examine the processes through which state administrative
agencies make rules in light of the aims and limitations of these
processes.

Notice and Comment, the Principal Method to Seek Public
Input into State Rulemaking, Is Not Designed to Integrate
Meaningful Community Input into State Rules

Representation in rulemaking traditionally relies heavily on notice
and comment processes. This is true even though some more
contemporary techniques to seek input, such as “new governance,”
emphasize less procedural formality and more consensus building,”
which in state rulemaking may translate to agencies convening
stakeholder groups to come up with a negotiated draft of a rule
that is then subject to traditional rulemaking processes.”’ However,
notice and comment — the primary, formalized process to seek
input into state rulemaking — is not conducive to meaningful
public input through community engagement and policy engage-
ment.

The Process of Notice and Comment in State Rulemaking

State agencies typically follow prescribed, default processes to adopt
rules.”" These processes are set by statutes referred to as state
administrative procedure acts (APAs).”” State APAs set default
rulemaking processes, to which state legislatures can create notable
exceptions and exclusions and state executive branches may add
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additional requirements.” State APAs are state-specific and highly
variable.”” Tt is therefore difficult to generalize about the characteristics
of state APAs across jurisdictions. Nevertheless, examples from
current state APAs and from the 2010 Model State APA
(MSAPA) illustrate a range of state APA approaches to engage
the public in rulemaking.”” The MSAPA was created by attorneys
with expertise in state administrative law and adopted by the
Uniform Law Commission.’” It contains model language the Uni-
form Law Commission encourages state legislatures to enact.”’
Some states have adopted portions of the MSAPA, last revised
in 2010, into their statutes — though many adopted pre-2010
versions.”' In other states, APAs are less aligned with the MSAPA.

Most state APAs require executive agencies to follow an infor-
mal process when adopting nonemergent, permanent rules. This
informal process is often referred to as “notice and comment” and
resembles the federal notice and comment process.”” There are also
notable differences between the rulemaking processes in many
states and at the federal level. For instance, states often create layers
of direct and regular legislative or gubernatorial oversight over
agency rulemaking,””

Typically, state notice and comment processes require an agency
intending to adopt a rule to draft language of a proposed rule, share
the draft language with the community, and seek commenter-
initiated feedback on the draft language. Forty-eight states (all
except New Mexico and Michigan) require agencies to use notice
and comment processes to adopt at least some of their rules.”* State
APAs in Minnesota, Delaware, and South Carolina also create
formal rulemaking processes — which necessitate that agencies
hold trial-like hearings to adopt rules.”

Informal state rulemaking processes share core ingredients but
also differ across states. For instance, under Georgia’s informal
notice and comment rulemaking process, before an agency can
create, repeal, or change a rule, it must provide “at least 30 days’
notice of its intended action.””® This notice must include the pro-
posed rule language and indicate when and where the agency will
consider adopting the rule so that “interested persons may present
their views.””” Georgia’s APA also requires agencies to provide “all
interested persons reasonable opportunity to submit data, views, or
arguments, orally or in writing” on a proposed rule and to consider
such submissions.”® Upon request, the Georgia agency must hold an
oral hearing on the proposed rule.”” In contrast, New Hampshire™
and South Dakota®' require agencies to hold hearings on proposed
rules as part of the notice and comment process. After a state rule is
adopted in Georgia, and upon request, the agency must summarize
the primary arguments for and against the rule and justify why it
decided to adopt the rule.®”

The MSAPA similarly espouses notice and comment rulemak-
ing, except in imminent emergencies”’ or when an agency deems a
rule “noncontroversial.”** Under MSAPA’s notice and comment
rulemaking, an agency must notify the public of a proposed rule’s
text and purpose, explain how the public can comment on and
request a hearing on the proposal, and summarize “each scientific
or statistical study, report, or analysis that served as a basis for the
proposed rule” at least 30 days before it plans to adopt the rule.”
During this “comment period,” people may submit written or
electronic comments or information about the proposed rule,
which the agency must consider and incorporate into the official
record.”® The agency may also “consider any other information it
receives concerning a proposed rule” but must incorporate it into
the official record.”” It is up to the agency whether to hold a
rulemaking hearing.*® However, if it decides to do so, an agency
representative must preside over the hearing that adheres to certain
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procedural requirements.”” The agency must either adopt the rule or
terminate rulemaking within two years after the end of the comment
period, although there is room for extension.”’ The final adopted
rule may differ from the proposed rule only to the extent that it “is
alogical outgrowth” of the proposal.”’ The agency must also adopt
a statement explaining the final rule’s purpose, how the final rule
and the proposed rule differ, and why the agency rejected any
“substantial arguments” articulated during rulemaking.” Failing
to adhere to these requirements can invalidate an adopted rule.”

State Notice and Comment Processes Are Not Designed for
Public Meaningful Input

State notice and comment processes like these are ill suited for
meaningful public input that impacts decisions about the content of
state rules; they are not designed to produce meaningful commu-
nity input as conceived of in the public health sector. First, the
design and deployment of state notice and comment processes
undermine the primary aims of public engagement in rulemaking.
Like federal notice and comment, state notice and comment pro-
cesses typically focus on providing opportunities for participation,
rather than ensuring actual participation. They are structured to
inhabit the outreach end of International Association for Public
Participation (IAPP) Continuum.”* Information is communicated
to the public, and there is an invitation for input. However, par-
ticipation in notice and comment requires technical expertise,
including the ability to understand and navigate a proposed rule,
complex processes and procedures, and existing laws and prac-
tices.”” Actual participants self-select and are not necessarily rep-
resentative of the community (e.g., they are more powerful — in
terms of education, money, expertise, stronger views, special
interests),”® contributing to inequitable rules because important
stakeholders are missing.”” Notice and comment “may be inclusive
in intent, [but] its practical effect has been to privilege those well-
organized, well-resourced actors who wield greatest market
power.””® Tt is then not surprising that at least federal notice and
comment is criticized for being unrepresentative, and, as a result,
failing to achieve the aims of integrating public input into
rulemaking,” and for failing to provide notice, solicit information,
and support transparency.“]()

Some states have laws that target barriers to public participation.
Ohio, for example, attempts to demystify its rulemaking processes
by requiring agencies to publish and maintain “a guide to its rule-
making process that functions generally to assist members of the
public who participate, or who may wish to participate, in the
agency’s rule-making” that explains, among other things, the rule-
making process in the agency and when and how the public can
participate.'”' But it is not clear that such provisions can redress
inequitable participation in state rulemaking.

Second, a draft rule issued by a state agency for notice and
comment often memorializes already-made policy choices. This
reduces the possibility that input received during notice and com-
ment, rather than earlier in a rulemaking, will actually influence
policy choices.'*” By the time the text of a proposed rule is available
for comment, the proposed rule is in the adoption or enactment
stage of the policy cycle, rather than in the policy formulation or
prioritization stages. ’* At this point, the agency may be less open to
influence and to making policy choices based on meaningful,
substantive feedback. The proposed rule may thereby anchor and
limit policy discussions to the original proposal. This may be
especially true in states with APAs that require the final rule to be
a direct outgrowth of the proposed rule (e.g., MSAPA).""*
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As a result, by the time an agency issues a draft rule, the
proposed rule’s content may be more difficult to change — even
if the agency did not completely understand an issue or all relevant
stakeholder perspectives or would have made different policy
choices with additional input. Evidence seems to support this
position. Researchers have observed that public comments
received in state rulemaking do not often change an agency’s policy
choices.'”” And there is some empirical support that key policy
decisions in state rulemaking precede notice and comment,'*®
aligning with the prevalence of decisions about policy being made
before notice and comment in federal rulemaking.'”” Input during
notice and comment is not the same as input provided at earlier
policymaking stages, when a problem is identified, framed, and
elevated on the agenda; alternatives are weighed; and a potential
solution is selected.'”® Therefore, comments submitted during
notice and comment may be more likely to affect the content of
state rules only marginally.

Public Input into State Rulemaking Upstream and
Downstream From Notice and Comment

Notice and comment processes appear infrequently to yield mean-
ingful integration of community perspectives into state rules. It is
therefore important to think beyond notice and comment to
enhance public input into state rulemaking. Leveraging state rule-
making processes beyond just notice and comment may ensure that
public input into state rules has greater impact.

Few recommendations focus on how to enhance public engage-
ment in state rulemaking. Instead, most recommendations to
improve engagement in rulemaking are general or focus specific-
ally on rulemaking at the federal level. They emphasize the import-
ance of engagement upstream and downstream from notice and
comment. For instance, general recommendations to improve
public participation in rulemaking include moving stakeholder
engagement upstream, ensuring that stakeholders are represen-
tative of community interests, and focusing on “co-production”
in engagement.m() Suggestions to improve engagement in the
federal rulemaking context include conducting engagement that:
(1) happens before notice and comment; (2) occurs with “trusted
intermediaries” who know their communities; (3) remains con-
tinuous and sustained; (4) explains why it matters; (5) is
designed to solicit input; (6) articulates clearly what input is
sought; (7) asks communities how they want to be engaged; and
(8) respects the community.'"°

Research and scholarship on federal rulemaking emphasize
especially the need for upstream and sustained work, or
“preengagement.”’ '’ Sant’ Ambrogio & Staszewski point out that
many important decisions about the content of federal regulations
are made not during the notice and comment process, but
upstream — when an agency sets its agenda, considers specific
policy options, and crafts a draft rule.''” They argue that “dem-
ocratizing rulemaking” requires enhancing public engagement
before notice and comment, as a federal agency sets its regulatory
agenda and considers specific alternatives to create a draft rule for
notice and comment.''” They find that federal agencies some-
times engage upstream in various ways, such as requests for
information, advance notice of proposed rulemaking, and nego-
tiated rulemaking, but this preengagement is often ad hoc.'"
Consistent with these observations and arguments, previous fed-
eral guidance acknowledged that often “it will be most effective to
prioritize early engagement with communities, when agencies are
still defining regulatory priorities and establishing an overall

https://doi.org/10.1017/jme.2026.10249 Published online by Cambridge University Press

199

regulatory program,” especially to identify regulatory priorities
and alternative regulatory actions.'"”

Like in federal rulemaking, engagement upstream of notice and
comment in state rulemaking may also be more impactful than
engagement during notice and comment. Through the lens of the
policymaking process, “upstream” means when a potential rule is in
the prioritization and formulation phases. At the same time, how-
ever, engagement after, or “downstream” from, state notice and
comment (when an adopted state rule is implemented and evalu-
ated) may also facilitate more impactful engagement in state rule-
making. Some state APAs provide existing processes for upstream
and downstream engagement in rulemaking. Therefore, under-
standing these upstream and downstream processes may support
public input into state rulemaking that is more impactful than
engagement during notice and comment. Yet while processes that
formalize public input in state rulemaking upstream and down-
stream provide opportunities for community members to impact
state rulemaking, they may not do enough to empower the public.
They can also sacrifice transparency and engineer processes that
powerful interest groups can exploit to push back on regulations,
hindering the effectiveness of agencies.

State Rulemaking Processes Upstream From Notice and
Comment

State APAs can create mandatory or discretionary mechanisms for
preengagement in state rulemaking upstream from notice and
comment.''® State APAs are also quite jurisdiction specific in this
respect. For example, states with “negotiated rulemaking” create a
type of preengagement that agencies can opt into to obtain stake-
holder consensus on the contents of a draft rule.''” However,
negotiated rulemaking tends to be governed by very specific pro-
cesses. Under the MSAPA, when an agency actively considers a
topic for a proposed rule, it can opt into negotiated rulemaking.''®
This allows the agency to create a balanced committee of interested
members of the public to make comments or recommendations
about the topic. The agency must disclose the existence of this
committee and its membership, and committee meetings must be
open to the general public and occur only after sufficient public
notice.''” The committee is required to consult with the agency as it
aims to secure “consensus” on the content of a proposed rule. If the
committee reaches consensus, it must present this consensus to the
agency.'”” Similarly, Nebraska’s negotiated rulemaking statute per-
mits agencies to determine when to pursue negotiated rulemaking
and provides specific procedures that govern the process if they
do. Nebraska’s law also empowers individuals to petition an agency
to use negotiated rulemaking.'”' The negotiated rulemaking pro-
cess in Texas similarly empowers agencies to decide whether to
pursue negotiated rulemaking.'”* However, a Texas agency’s deci-
sion must be made with the assistance of a neutral convener, who
recommends whether negotiated rulemaking is appropriate and
feasible by identifying and engaging parties who may be impacted
by a potential regulation to assess (1) their interest in utilizing and
participating in negotiated rulemaking in this situation, (2) which
issues should be subject to negotiated rulemaking, and (3) who else
might be impacted by a potential rule.'”” If a Texas agency deter-
mines it would like to use negotiated rulemaking, it must first seek
and consider feedback on the decision to initiate “negotiated rule-
making and on the proposed membership of the negotiated rule-
making committee” and explain how those impacted by this process
may serve on the committee.'”* Then, if the agency decides to
proceed with negotiated rulemaking, it must create and appoint a
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“balanced” negotiated rulemaking committee and a facilitator to
help the committee come to consensus on the text of a proposed
rule, though it is up to the committee to define consensus.'”” A draft
rule developed through negotiated rulemaking in Texas is then
subject to regular rulemaking requirements, including notice and
comment, under the Texas APA.'*

Some state APAs create upstream engagement opportunities
that are less prescriptive than negotiated rulemaking. Mississippi,
for instance, authorizes agencies, before filing an official notice of a
proposed rule adoption, which typically contains the proposed
rule’s text, to appoint committees of members of the public to
comment on the subject of a possible rule the agency is actively
considering — as long as the membership of the committees is
made public."”” Minnesota also authorizes agencies to create com-
mittees to comment on the subject of a potential rulemaking that
the agency is considering.]28 In Montana, agencies may appoint
advisory committees made of experts, interested parties, or mem-
bers of the public to advise the agency on a rulemaking it may be
considering.'”” MSAPA’s negotiated rulemaking provision also
clarifies that it does not prevent an agency from receiving informa-
tion from the public on the topic of a rule in any other way.'*’

The Advance Notice of Proposed Rulemaking (ANPR) process
also provides an opportunity for preengagement in some states. The
MSAPA authorizes agencies to seek from the public information
and comments pertinent to the topic of a potential rulemaking by
first publishing an ANPR and specifying how the public may
comment."”' Rhode Island contains a similar provision.'* It allows
agencies to “gather information relevant to the subject matter of a
potential rulemaking proceeding” and to seek “comments and
recommendations” through an ANPR that includes “where, when,
and how persons may comment before the rulemaking process
begins.”'*” New York’s APA also requires many agencies to publish
their regulatory agendas “to solicit comments concerning any rule
which the agency is considering to propose, but for which no notice
of proposed rulemaking has been submitted.”"** The notice must
describe the issues the agency is considering for rulemaking and
how and to whom related written comments may be submitted.'*
And in Illinois, state agencies must publish a “regulatory agenda” in
the state register twice a year “to elicit public comments concerning
any rule that the agency is considering proposing.”'*° Agencies may
adopt rules without first including them in their regulatory agendas,
but only with good cause and by adhering to additional procedural
requirements.”” Under Mississippi’s APA, similar engagement is
discretionary.'*® Before filing an official notice of a proposed rule
adoption, which typically contains a proposed rule’s text, an agency
“may solicit comments from the public on a subject matter of
possible rule-making under active consideration within the agency
by causing notice to be filed... of the subject matter and indicating
where, when and how persons may comment.”"*”

Some state APAs also contain other processes for engagement in
rule development before notice and comment. To develop rules,
Florida’s agencies may hold “public workshops” facilitated by a
neutral third party employing dispute resolution processes.' "’ If an
affected person requests it, the agency must hold a public workshop
or explain why a workshop is not necessary.'*' Nevada agencies
must hold at least one “workshop” open to the public to seek input
about a topic related to a proposed rulemaking and may hold the
mandatory public hearing required for adoption of the rule only
after the workshop is held."** Similarly, California requires agencies
proposing a rule that may be “complex” or involve many proposals
to engage those who would be subject to the proposal in public
discussions before publishing a notice of proposed regulation “to
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increase public participation and improve the quality of
regulations.”"*’ The agency must explain noncompliance “with
reasonable specificity.”'** Minnesota also requires seeking com-
ments on the subject of a potential rulemaking from the public
before the agency moves into the adoption process, highlighting the
topic of the potential rule, who is likely to be impacted by it, and
processes for providing input.'*’

Some states go further in empowering agencies to engage with
the public, with the burden of engagement sometimes on the agency
and sometimes on stakeholders. For example, Virginia requires
agencies to create and use public participation guidelines to seek
input from interested parties when making rules.*® These guide-
lines focus on how the agencies will notify people of proposals and
seek their input.'”” Vermont’s APA creates an executive branch
Interagency Committee on Administrative Rules.'** This commit-
tee must work with an agency that prefiles a proposed rule to:

prescribe a strategy for maximizing public input on the proposed rule.
The Committee shall evaluate the current efforts and practices of
agencies for including the public in the development of proposed
rules, and shall recommend an appropriate process for maximizing
public input, based on the Committee’s evaluation of current agency
practices and the importance of public involvement, given the nature
of the proposed rule.'*

In some instances, states allow members of the public to initiate
rulemaking processes. Washington’s APA allows anyone to petition
agencies “requesting the adoption, amendment, or repeal of any
rule” in a process prescribed by its Office of Financial Management,
with opportunities to appeal an agency’s decision about whether to
adopt, amend, or repeal the rule to the joint administrative rules
review committee or the governor.'”’ Florida similarly permits
petitioning agencies to change rules."”' Maryland provides that
an interested party may petition a state agency to adopt a regulation
and within 60 days the agency must either begin the regulatory
adoption process or deny the request and explain the reason for the
denial."”* Meanwhile, Hawaii authorizes an interested person to
request that an agency create, change, or repeal a rule and requires
agencies to adopt procedures on how this can be done.'”
Within 30 days of such a request, the agency must either initiate
rulemaking or deny the request in writing.'”*

State APAs sometimes make it clear that agencies may also
engage in additional processes to seek feedback on proposed rules
or topics that may become subjects of rulemaking. Rhode Island’s
APA clarifies that even though there’s an ANPR, it does “not
prohibit an agency from obtaining information and opinions from
members of the public on the subject of a proposed rule by any other
method or procedure.”"”” Even more broadly, the MSAPA public
participation provisions clarify that the MSAPA does not prevent
“an agency from discussing with any person at any time the subject
of a proposed rule.”'”*

In addition to establishing preengagement opportunities, state
APAs can require agencies to conduct specialized analyses of rule
proposals or even ideas to supplement the notice and comment
process. Such analyses may extend beyond rulemaking agencies to
other entities in the state executive branch or even to the legislature.
The MSAPA, for example, requires agencies that estimate an eco-
nomic impact of a potential rule above a threshold amount to create
aregulatory analysis that weighs various alternative rules, examines
their pros and cons, and justifies its selection of an alternative before
the agency can publish a notice of proposed rulemaking.'>” Color-
ado’s APA requires that, when requested, an agency must issue a
regulatory analysis of a proposed rule before a hearing on the
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proposal.'”® This regulatory analysis must examine who will be
impacted by the rule, quantitative and qualitative impacts, expected
costs of implementation, value through a cost-benefit analysis,
less costly ways to achieve the same goals, and other methods the
agency considered but rejected.”” Under Georgia’s APA, agencies
must select policy alternatives that do “not impose excessive
regulatory costs on any regulated person or entity which costs
could be reduced by a less expensive alternative that fully accom-
plishes the stated objectives of the statutes which are the basis of
the proposed rule.”'’

State Rulemaking Downstream From Notice and Comment

APAs can also set up mechanisms for agencies to engage with the
community after an agency adopts a rule through the notice and
comment process. In Connecticut, agency rules adopted through
notice and comment must generally be approved by a bicameral and
bipartisan legislative committee.'®' This committee is empowered to
“approve, disapprove or reject” any rule or any of its provisions and
may “hold public hearings” related to the rule.'®> West Virginia also
authorizes its Legislative Rule-Making Review Committee to
review rules finalized by an agency, decide whether to hold public
hearings related to them, and inform questions like whether the
rule is “reasonable” and whether it “could be made less complex or
more readily understandable.”'*” The committee must then sub-
mit its recommendations to the state legislature.'®* It is up to the
legislature to decide if the rule may be adopted, in whole or part,
and to issue an act authorizing and directing the agency to adopt
the final rule.'®

State APAs can mandate that agencies periodically review rules
already on the books. In Utah, agencies must review rules every five
years and renew them, or they expire.'°® Through this process,
agencies summarize comments received about the rule and explain
their decisions.'®” To actually be repealed or amended, a reviewed
Utah rule is subject to notice and comment, while renewing the rule
requires the agency to justify the rule again and to include infor-
mation on related comments it received.'®® Similarly, in North
Carolina, state rules automatically expire.'®” North Carolina’s agen-
cies must review most of their rules every decade; if they do not,
then the rules lapse.'”’ In this review process, the agency must
initially decide whether an existing rule remains necessary, publish
on its website the results of such an analysis, “and invite the public
to comment on the rules and agency’s initial determination” for at
least 60 days."”' The North Carolina agency must review and
respond to the public comments received.'”> Furthermore, its
determination can be overturned by an executive Rules Review
Commission’s interpretation of the public comments.'”” The Joint
Legislative Administrative Procedure Oversight Committee can
then review the Commission’s work and recommend that the state
legislature order the agency to review the rule again.'”*

Amplifying Public Input Into State Rules

Effectively integrating public input into state rulemaking is com-
plex. It requires legislative and executive government entities that
make choices about how state rules are adopted and how input from
the community is obtained to configure these processes to encour-
age meaningful input. It also requires community members and
health advocates to choose to prioritize state rulemaking in their
advocacy efforts and to engage in complex, multistep, and some-
times procedure-laden rulemaking processes in ways that can
maximize their impact on state rules.
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How legislatures engineer procedural requirements in state
rulemaking notice and comment processes as well as upstream
and downstream can impact public input. Their structure can
advantage the public interest or special interests and can build or
break power for the public to impact rules.'”” Their structure can
also affect their ability to perform functions of transparency,
representativeness, information seeking, and notice giving.'”®
And when these procedural requirements are highly prescriptive,
they may be subject to the “proceduralism” critiques of federal
rulemaking.'””

But even with highly prescriptive state rulemaking processes,
agencies must still make choices and have some discretion to decide
how to most effectively engage with the community. Engaging with
the community involves applying principles contextually,'”® rather
than using a one-size-fits-all formula. Rulemaking agencies seeking
community input must decide, for example, explicitly or implicitly
and for each rulemaking endeavor: how to define a community;
who should speak for a community; ways to reconcile any conflict-
ing views of community members and any misalignment between
community input and data and evidence; how best to elicit repre-
sentative input; how much input is enough; and how to get and
most effectively deploy engagement resources like time and money.
How the agency answers questions like these may facilitate or
impede meaningful community input into state rulemaking.

State rulemaking agencies can exercise this discretion within
existing notice and comment processes to encourage input from the
community and help overcome some of the barriers associated with
participation in notice and comment. State rulemaking agencies
can, for example, attempt to simplify the language of a proposed
rule to make it more accessible to the public and use plain language
to explain its actions, arguments around the proposed rule, and its
decision about the proposal. Agencies can also choose to hold any
required or voluntary hearings in the notice and comment process
on days and at times when more members of the community might
be available to participate (e.g., evenings and weekends), engineer
hearings to be family friendly, and make hearings accessible in the
primary languages spoken in the community. In addition, when a
state’s law allows community members to request a hearing during
the notice and comment process, agencies may be able to make
choices to simplify the processes to do so. And state rulemaking
agencies may be able to expand the ways that community members
can participate in the notice and comment process by accepting
multiple modes of feedback.

However, discretionary choices made by state rulemaking agen-
cies may only go so far to encourage community members to
provide input in the notice and comment process. State legislatures
may also need to change existing notice and comment processes in
state APAs to maximize community participation and representation
in the process. For example, state legislation can reform notice and
comment processes to allow the public to comment not just on the
precise language of a proposed rule but on broader policy concepts
and ideas contained in a proposed rule. Processes-oriented simplifi-
cations like these may help push back on “proceduralism” critiques, "’
empower greater and more meaningful public input,'® and increase
the abilities of state agencies to provide notice, solicit information, and
act transparently and representatively."*'

State legislatures can also alter state APAs to require rulemaking
agencies to consider how proposed rules would impact community
members as part of the notice and comment process. In some states,
agencies engaged in notice and comment must already analyze
potential fiscal, business, or other impacts of proposed rules.
Requirements like these, however, are subject to similar criticisms
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as other heavily procedural requirements — impairing agencies
from taking actions that can address problems.'” State statutes
could instead, or also, require agencies to create proposal-specific
engagement strategies to enhance feedback during notice and
comment. State APAs could embed significant agency discretion
into these proposal-specific engagement requirements to ensure
agencies have the flexibility to apply community engagement
principles without compromising their objectives. Any add-
itional engagement requirements would, of course, need to be
coupled with adequate resources (e.g., staff, funding, expertise) to
execute them.

But simply reforming a state notice and comment process
cannot address the criticism that community input during notice
and comment comes too late in the rulemaking process to make a
difference. State APAs that formalize aspects of upstream and
downstream rulemaking processes create opportunities to integrate
community input into rulemaking when agencies may be more
open to ideas and feedback and when additional policymakers,
outside of the rulemaking agencies, may exert influence over a state
rule’s content. Public health policy engagement requires devising
and executing strategies built around concrete objectives that
account for policymaking processes.'”” To maximize impact on
the contents of state rules, health advocates and community mem-
bers must therefore tailor their engagement to leverage rulemaking
processes before and after notice and comment. For example, the
policy engagement choices of advocates and the public should be
informed by whether their state’s APA allows community members
to petition an agency to initiate rulemaking, creates additional
processes to review and oversee rules before they become effective,
and requires rulemaking agencies to periodically assess already
adopted rules. Depending on the state APA, effective policy engage-
ment in state rulemaking may also involve actively participating in
negotiated rulemaking, agency committees, advance notices of
proposed rulemaking, workshops, and other information-seeking
processes. Health advocates and community members should
engage in state rulemaking upstream and downstream of notice
and comment to integrate their input into state rules because
information, input, and advocacy are so important in prioritizing,
formulating, adopting, implementing, and evaluating state rules.

Modifying existing upstream and downstream rulemaking pro-
cesses can also maximize input into state rules. For example, preen-
gagement processes formalized in state APAs can give agencies
wide discretion to decide whether to pursue preengagement and
to decide who is consulted and how. Discretion is important for
effective community engagement and may help empower agencies
to support community input and counteract “proceduralism” cri-
tiques. At the same time, discretion can mean that agencies choose
to engage less with the community."®* Evidence suggests that
agencies pre-engage more with special interests, and generally with
actors who possess more power, than with communities.'®

State legislation could therefore enhance opportunities for
engagement between agencies and communities upstream and
downstream of notice and comment. There is not always clarity
or guidance on how to do upstream or downstream engagement,
either. At the most fundamental level, properly funding and resour-
cing agencies to do upstream and downstream engagement could
encourage its use. State APAs can also enhance community input
into rulemaking outside of notice and comment by providing more,
or in some instances clearer, authority for agencies to engage with
the community upstream and downstream or even by requiring
such engagement. For example, state APAs could outline concrete
and meaningful requirements for agencies to seek input from the
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community as a precondition to issuing a proposed rule. Since a
state rulemaking agency needs discretion to engage the community,
and because discretion may in some instances also result in limited
engagement with community members and in less transparent
engagement practices, state APAs could set broad standards for
rulemaking agencies to seek community input into rules outside of
the notice and comment process and require agencies to explain
how they are meeting these standards. State APAs may also estab-
lish entities with community members, like boards, and empower
them to have an oversight role in state rulemaking. And state
statutes beyond APAs can be used to encourage community input
in state rulemaking. For instance, statutes that create and empower
state agencies with rulemaking authority can embed engaging with
the community into the statutorily created duties and authorities of
the agency.

Increasing meaningful community input into state rulemaking
is a tall order that requires a multifaceted approach. The challenge
for a state legislature that, in good faith, wants agency rulemaking to
be meaningfully informed by public input is to set out rulemaking
processes that ensure that the public will be engaged transparently
and continuously without miring the agency in procedural require-
ments that incapacitate its ability to act and to solve problems.
Giving agencies broad discretion in setting their own engagement
procedures that live up to particular standards, coupled with
adequate resources, could help address both concerns. Increasing
meaningful community input into state rulemaking also requires
state agencies to choose to exercise their discretion to make deci-
sions about rulemaking processes in ways likely to encourage
community input. In addition to titrated engagement authorities
and requirement, this requires governmental organizational cul-
tures committed to community input in state rulemaking and the
dedication of significant and sustained time and effort to seek and
use community input in state rulemaking. It also requires agency
leaders who recognize the value of public input into state rules and
manage workforces with the capacities and capabilities to seek and
utilize community input effectively at the different stages of state
rulemaking. At the same time, maximizing community input into
state rulemaking necessitates community members and advocates
who recognize the impact that state rules across sectors can have on
health, are aware of the intricacies of rulemaking processes in their
states, and see the tremendous promise of sustained advocacy
throughout the rulemaking process, not just during notice and
comment.

State statutes governing rulemaking are highly variable. In
some instances, amplifying community input into state rulemak-
ing may require modifying state APAs or other state statutes to
change how agencies can or must seek public input into state rules.
Doing so in a way that amplifies community input in state
rulemaking without incapacitating agencies and sacrificing trans-
parency requires a better understanding of which community
engagement processes lead to meaningful community input.
Empirically determining how the different elements of existing
state APAs that establish both notice and comment processes and
rulemaking processes before and after notice and comment relate
to measures of community input into state rulemaking can high-
light which strategies are more and less promising. Ultimately,
such research may allow states to learn from each other how state
APA provisions and their implementation impact public input
into state rulemaking.

State rules, like other types of laws, can shape health. State rules
are also the products of both formalized legal processes and agency
discretion. To amplify the voice of the public in state rulemaking,
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rulemaking agencies and state legislatures must make choices that
prioritize meaningful community input throughout the rulemaking
process without immobilizing agencies. Community members and
health advocates must likewise prioritize and navigate state rule-
making processes in their policy advocacy to impact the contents of
state rules. Community members and health advocates should also
consider whether to feature rulemaking process reforms in their
policy engagement efforts and policy goals.
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