EQUALITY AND EXPRESSION:
THE RADICAL PARADOX

By ANDREW ALTMAN

I. INTRODUCTION

The modern liberal state arose as part of a rebellion against the en-
trenched hierarchies of rank, power, and privilege that had characterized
the feudal order of European society. Under that order, a person’s pros-
pects in life were determined almost entirely by his status at birth. The
individual lacked the liberty to change his social and economic ranking
and was rendered dependent on the will of those in higher-ranking po-
sitions. It was against this inclusive, closed, and ascriptive system of
inequality and dependence that the proponents of the liberal state fought.

An important element of the new liberal state was strong legal protec-
tion for property rights and the economic liberty that accompanied such
rights. Locke had argued that property rights were natural rights, which
governments had an obligation to respect and protect. Property rights
were grounded in the fact that “every man has a property in his own
person” so that “the labor of his body and work of his own hands are . . .
properly his.” ! Moreover, as Locke saw it, the invention and use of money
meant that mankind had agreed to “an inequality of private possessions,”
which was bound to occur as “different degrees of industry were apt to
give men possessions in different proportions.”?

Kant contributed to the development of liberalism by formulating an
account of citizenship within the liberal state. He argued that a citizen
rightfully possesses three attributes: “lawful freedom to obey no law other
than that to which he has given his consent . . . civil equality in recognising
no-one among the people as superior to himself . . . and civil independence
which allows him to owe his existence and sustenance not to the arbitrary
will of anyone else among the people, but purely to his own rights and
powers.”3 In fact, all three features involve different elements of the

* For valuable comments and suggestions on this essay, I am indebted to Ellen Frankel
Paul, Jeffrey Paul, and Daniel Jacobson.

1 John Locke, The Second Treatise of Government (1690; reprint, Indianapolis, IN: Bobbs-
Merrill, 1952), 17.

2 Ibid., 28-29.

5 Immanuel Kant, The Metaphysics of Morals, 1797, in Hans Reiss, ed., Kant: Political Writ-
ings (New York: Cambridge University Press, 1991), 139. Kant goes on to distinguish “active”
citizens, who have a right to vote and exercise political influence from “passive” citizens,
who possess “the freedom and equality of all men as human beings” but lack political rights.
The latter group includes women, minors, and wage laborers (139-40).
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equality of liberal citizens: equal freedom under the law, equal political
rights, and equal autonomy from the will of others.

However, radical critics of liberalism have long argued that there is an
irresolvable conflict between the liberties protected by the liberal state
and the equal citizenship it claims to provide, and that liberal thought
and practice inevitably favor liberty over equality in the conflict. The
locus classicus of this argument is Marx’s “On the Jewish Question”
(1843). Marx contended that the situation of the Jew, who was then still
deprived of political rights in many liberal states, illustrated the domi-
nance of economic power over the principles of political and civil equal-
ity: “The contradiction existing between the practical political power of
the Jew and his political rights is the contradiction between politics and
financial power generally.” Politics had become the “serf” of financial
power. * In other words, the liberal state allowed even Jews to turn
economic advantage into political control. The supposedly “free, equal,
and independent” Christian citizens were, in reality, dependent subjects
of those who, in theory, were not even full citizens. Thus, the liberal
revolution did not bring about “human emancipation.” > For that, another
turn of the revolutionary wheel of history would be necessary.

Marx’s critique of the liberal state has survived in updated form among
radical thinkers until the present day. Such thinkers contend that liberal
economic freedoms create inequalities of power that make a mockery of
the idea that citizens enjoy political and civil equality under the law.
Moreover, in recent years there has surfaced a new and complementary
form of the charge that the liberal state cannot redeem the promise of
equality.

The new charge issued by radical critics is aimed at the liberal system
of free expression, and the heart of the accusation is that the system
unduly obstructs efforts to eliminate oppressive inequalities rooted in sex
and race. Just as it has long been said that the market and liberal protec-
tions of private property generate concentrations of wealth that subvert
political equality, it is now claimed that the liberal state’s strong protec-
tion of expressive liberty creates indefensible obstacles to the pursuit of
racial and sexual equality.

In this essay, my aim is to examine the radical critique of the liberal
system of free expression. The essay proceeds as follows. In Sections II
and III, I outline the principal elements of a liberal system of expression
and defend the account against some skeptical arguments. Section IV
then describes the position on free expression taken by one of the most
influential radical thinkers of the 1960s, Herbert Marcuse. I show that
Marcuse decisively rejected a liberal system of expression and that his
rejection was entirely consistent with his underlying social theory, which

4 Karl Marx, “On the Jewish Question,” 1843, in Lawrence H. Simon, ed., Karl Marx:
Selected Writings (Indianapolis, IN: Hackett, 1994), 23.
5Ibid., 21.
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posited the existence of oppressive economic and social inequalities. In
Sections V and VI, I discuss the views of contemporary radicals and show
that, despite making theoretical claims similar to those of Marcuse, their
treatment of expressive liberty is strikingly different from his. While Mar-
cuse advocated drastic inroads on free expression, the proposals of con-
temporary radicals are far more modest and generally compatible with a
liberal system of expression. In Section VII, I argue that, paradoxically,
liberal arguments about free expression must carry considerable weight
for the contemporary radical position on speech be coherent.®

II. FREE EXPRESSION: INSTITUTIONAL VARIATIONS

It is imperative to recognize from the outset that the abstract ideal of a
system of free expression can be translated into institutional practice in a
variety of ways. It is “institutional fetishism,” to borrow Roberto Unger’s
term, to think that there is just one natural, necessary, or correct way in
which the abstract ideal can receive institutional embodiment.” Unger
makes the case against institutional fetishism in connection with the ideals
of the market and democracy. Yet, a parallel case can be convincingly made
with respect to the liberal ideal of a system of free expression. Indeed, it
makes sense to think of the different possible embodiments of such an ideal
as tied to alternative institutional forms of democracy. Different systems of
free expression constitute, in part, different forms of democracy.

It is true that there is much more to a particular form of democracy than
its specific rules regarding expressive liberty. These rules do not dictate
whether a democracy has a parliamentary system or a presidential one, a
system of proportional representation or a district-based, “first-past-the-
post” one. Nor do the rules dictate whether a democracy operates with
judicial review of legislative and executive action or without such judicial
power.

However, expressive activities occur within a framework that is broader
than simply the rules that are explicitly and exclusively concerned with
expression. The broader framework helps to shape the kind of system of
expression a society has. This framework does not merely include the law
of libel, the legal rules governing the production and distribution of por-
nography, the law concerning racist or anti-Semitic speech, and more

¢ T will use the terms ‘expression’ and ‘speech’ interchangeably. They refer to communi-
cative activity in general, i.e., activity having the following features: its primary intent is to
convey a certain semantic content; its secondary intent is to achieve the primary intent by
getting others to recognize the primary intent; and the primary and secondary intent can be
reliably achieved because there is a conventionally accepted set of rules linking certain sorts
of verbal or nonverbal behavior to specific semantic contents. This account is a variation on
Paul Grice, “Meaning,” in Paul Grice, Studies in the Way of Words (Cambridge, MA: Harvard
University Press, 1989), 220-21. Also see Peter Meijes Tiersma, “Nonverbal Communication
and the Freedom of ‘Speech’,” Wisconsin Law Review (1993): 1525-89.

7 Roberto Mangabeira Unger, Democracy Realized: The Progressive Alternative (London: Verso,
1998), 25.
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generally, the abstract doctrinal principles concerning the authority of
government to restrict expression on account of its propositional or emo-
tive content. The framework also includes the nature of the political party
and electoral systems, the power of courts, the rules regarding private
property, the nature of the mass media, and much else that shapes the
ways in which persons and groups engage in communicative activities.

Accordingly, liberal systems of free expression vary in their rules re-
garding expression and in the broader social, legal, and political frame-
work in which they operate. That having been said, the abstract ideal of
a liberal system is not wholly malleable. There are certain paradigmatic
features, and when some system departs in significant measure from
these features, there must be reasons that are not only strong but also of
a characteristically liberal sort to justify the departures. Otherwise, the
system’s claims to be a liberal one will be weak or implausible.

United States Supreme Court Justice William J. Brennan described one
of the central features of a liberal system: “debate on public issues should
be uninhibited, robust, and wide-open.”?® In fact, this robust debate con-
sists of a number of interconnected elements: there is a broad array of
political views, which are voiced in a way that is readily accessible by a
typical member of the public; disagreement and discussion over the va-
lidity of political programs, proposals, and policies take place in the open,
without fear of suppression by government or illegitimate coercion by
private parties; criticism of existing or alleged power structures can pro-
ceed without fear of rights-violating retaliation; and association for ex-
pressive purposes can occur without similar fears.

These aspects of robust public debate require certain institutional ar-
rangements, or are at least fostered by such arrangements, under condi-
tions of modern social and political life. For example, in the absence of a
system of relatively strong property rights, liberals find it impossible to
see how adequate public debate can exist. The assertion of an inextricable
connection between property and political freedom was one of the main
contentions of the major figures of modern liberalism.’

The twentieth century saw considerable debate within the liberal camp
over the proper scope, strength, and grounds of rights to property. One of
the key points of contention was whether liberal socialism was a viable
institutional arrangement.'® Notwithstanding these disputes, all current
liberals would agree with Cass Sunstein’s claim that liberal democracy

8 New York Times v. Sullivan, 376 U.S. 254, 270 (1964).

9 Accordingly, Benjamin Constant wrote, “Arbitrary power over property is soon fol-
lowed by arbitrary power over people.” Biancamaria Fontana, ed. and trans., Benjamin
Constant: Political Writings (Cambridge: Cambridge University Press, 1988), 263.

10 Among the major contributions to the debate were L. T. Hobhouse, Liberalism, 1911
(New York: Oxford University Press, 1964); John Rawls, A Theory of Justice (Cambridge, MA:
Harvard University Press, 1971); Robert Nozick, Anarchy, State, and Utopia (New York: Basic
Books, 1974); and Friedrich A. Hayek, Law, Legislation, and Liberty, vol 2: The Mirage of Social
Justice (Chicago, IL: University of Chicago Press, 1978). Hobhouse and Rawls argued for the
potential viability of liberal socialism, while Hayek and Nozick rejected such arguments.
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“requires constitutional protections of many individual rights, including
... the right to private property, for people cannot be independent citi-
zens if their holdings are subject to unlimited government readjust-
ment.” ' Moreover, it is clear that liberal principles require a market
economy and flatly rule out any form of state socialism as unjust in
principle and incompatible with free speech in practice.

Although robust debate on public issues is central to a liberal system of
expression, the system must also protect forms of communicative activity
that are neither political nor public. Much communication does not con-
cern questions of law or policy, and even some expression that does
implicate such questions occurs in settings reasonably regarded as pri-
vate. Thus, much religious, scientific, and artistic expression is not in-
tended or understood as contributing to debate on public issues, and
communication among friends, family members, and fellow worshippers
is typically outside the realm of public discussion. A liberal system will
carve out a broad zone of communicative freedom for such private forms
of expression.

Many thinkers take the principle of ‘content neutrality” to capture one
of the key guiding thoughts behind a liberal system of expression. In
rough terms, the principle prohibits restrictions on speech based on its
propositional or emotive content. However, the principle has been widely
misunderstood. As legal scholar James Weinstein points out, the principle
cannot be reasonably formulated as “a blanket rule against content dis-
crimination.” '2 There are too many kinds of noncontroversial content-
based restrictions on expression, from libel laws and securities regulations
to copyright and antitrust rules, for a general prohibition or even a strong
presumption against content restriction to be plausible. Weinstein’s more
reasonable alternative is a principle against the content-based restriction
of those forms of communication that help to constitute “the public dis-
course by which we govern ourselves and through which we build our
culture.” 13

However, it is important to realize that even Weinstein’s formulation of
the principle of content neutrality cannot by itself capture all, or even
most, of the key elements of a liberal system of expression. There is also
a broad realm of private discourse that must be free from regulation,
regardless of its content. Clearly, this realm does not include threats of
violence or of other rights violations, but it must include the private
expression of racist, sexist, or heterosexist attitudes. Moreover, even the
principle of content neutrality must operate within the context of a re-
gime of private property, multiparty politics, and the other institutions
that make possible the robust public debate central to Justice Brennan’s

1 Cass Sunstein, Designing Democracy: What Constitutions Do (New York: Oxford Univer-
sity Press, 2001), 7.

12 James Weinstein, Hate Speech, Pornography, and the Radical Attack on Free Speech Doctrine
(Boulder, CO: Westview Press, 1999), 49.

13 Tbid., 44.

ssald Aussanun abpuqued Ag auljuo paysiiand 810z LZ¥0525059205/4101°01/B10'10p//:sdny


https://doi.org/10.1017/S0265052504212018

6 ANDREW ALTMAN

understanding of free speech. In the absence of such institutions, a liberal
system of expression could not exist.

III. SkerTicAL CHALLENGES

Skeptics of the liberal view, including some radical critics, will argue that
‘robustness’, ‘wide ranging’, ‘broad zone’, and similar liberal terms are
largely metaphorical and emotive in content. These skeptics will claim that
the terms are little more than emotionally positive labels that liberals—or
anyone else for that matter —affix to the systems of which they approve.
If the skeptics are right, then I have not described a distinctively liberal sys-
tem of expression but have simply constructed a set of empty conceptual
boxes into which virtually any ideological position can pack its favored
institutions.

Accordingly, Stanley Fish contends that “abstract concepts like free
speech do not have a ‘natural’ content but are filled with whatever con-
tent and direction one can manage to put into them. ‘Free speech’ is just
the name we give to verbal behavior that serves substantive agendas we
wish to advance. . .. Free speech, in short, is not an independent value
but a political prize.” * Competing ideological factions struggle over the
power to decide what verbal behavior “merits” this emotionally charged
term, and “there’s no such thing as free speech” because any conception
of free speech will presuppose some particular set of political values.

Fish contradicts his claim that the concept of free speech has no natural
content in the very next sentence of the passage from which I have cited:
he asserts that the concept refers to verbal behavior. The reference to such
behavior surely gives the concept some natural semantic content. In fact,
a more sensible reading of the concept’s content would explicate it much
more broadly, in terms of communicative activity.!> However, if we set
this point aside and treat the claim about the absence of natural content
as hyperbole, it is possible to make sense of Fish’s understanding of the
idea of free speech.

Fish is disaggregating the term ‘free speech’ into distinct descriptive
and emotive elements. The descriptive element simply refers to verbal
behavior or communicative activity more generally. The emotive element
is the attitude of approval that the speaker, based on her political values,
is expressing toward the protection of a certain sort of communicative
activity from punishment by society.'®

14 Stanley Fish, There’s No Such Thing As Free Speech, and It's a Good Thing, Too (New York:
Oxford University Press, 1994 ), 102.

15 See note 6 above.

16 On an alternative reading, the noncognitive component in Fish’s analysis is prescriptive
rather than emotive, i.e., it involves some kind of imperative of the form “Let everyone do
X,” rather than the mere expression of the speaker’s favorable attitude toward X. I am
grateful to Daniel Jacobson for this suggestion. The criticisms I make of the emotivist
version of Fish apply, mutatis mutandis, to the prescriptivist version.
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On Fish’s account, any set of rules regulating expression can count as
a system of free speech: the speaker’s own political values and prefer-
ences determine what rules count as such, and the political preferences of
speakers run the gamut. Certainly, the range extends well beyond the
particular preferences of liberals.

The kind of emotivist analysis that I am attributing to Fish has its
precedents in twentieth century metaethics and has been subject to a wide
range of criticisms.'” The problem on which I intend to focus in criticizing
Fish will show that there is much more descriptive content to the concept
of free speech than Fish acknowledges. This criticism is not, by itself,
inconsistent with an emotivist analysis that permits a fixed descriptive
content. However, the criticism is inconsistent with Fish’s analysis, be-
cause his account leaves the concept of free speech devoid of almost all
fixed descriptive meaning.

My criticism stems from the idea that there is a kind of “folk political
philosophy” whose propositions help to fix the meaning of the concept of
free speech.'® These propositions are platitudinous: “Totalitarian systems
are incompatible with free speech,” “Government suppression of dissent-
ing political views typically violates free speech,” “Whether a given in-
stance of suppressing expression is compatible with free speech depends
in part on the circumstances,” “Banning works of art because the majority
finds them offensive is a violation of free speech,” “Private violence against
nonviolent forms of religious worship violates free speech,” “Multiparty
political systems are essential to a system of free speech,” “Tolerance of
conflicting opinions is essential to a system of free speech,” “Multiple,
independent sources of news and information are essential to a system of
free speech,” and so on.

Philosopher Michael Smith has defended an account of conceptual analy-
sis according to which “the aim of an analysis is to give us knowledge of
all and only the platitudes surrounding our use of [a] concept.” 1 I regard
this account as presenting an oversimplified view of the connection be-
tween conceptual meanings and platitudes. It ignores the fact that con-
cepts have an internal structure and a place within a wider network of
concepts. Thus, some platitudes are more central to the meaning of a
given concept than others, and the meaning of a concept is, in part, a
function of its various links to other concepts that share its semantic field.
Moreover, the platitudes surrounding our use of a given concept can to
some extent change.?’ Nonetheless, it would be unclear how one could
pick out any subject to talk about—free speech, water, tigers, or whatever —

17 For an overview of twentieth century metaethics, including the debates over emotiv-
ism, see Stephen Darwall, Allan Gibbard, and Peter Railton, “Toward Fin de siecle Ethics:
Some Trends,” Philosophical Review 101, no. 1 (1992): 115-89.

181 am adapting the approach found in Frank Jackson, From Metaphysics to Ethics: A
Defence of Conceptual Analysis (Oxford: Oxford University Press, 1998), 31-55.

19 Michael Smith, The Moral Problem (Oxford: Blackwell, 1994), 44. Also see p. 33.

20 Jackson seems to avoid some of the problems with Smith’s account. See Jackson, From
Metaphysics to Ethics, 38.
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unless the platitudes surrounding the subject played a significant role in
defining the meaning of the corresponding concept.

Fish would be quick to point out that the platitudes of the folk political
philosophy of free speech are suspiciously liberal, and liberal they are
indeed. We should not be surprised: the concept of free speech was, after
all, constructed by modern liberal thinkers. Fish can contest the extent to
which, or the way in which, a liberal system values free speech; he can
argue for some alternative to a liberal system of free expression. However,
if he rejects all or most of our liberal commonplaces, he is not talking
about free speech from a different political viewpoint but is simply chang-
ing the subject.

Fish is unquestionably right in thinking that speakers use ‘free speech’
in a way that expresses an attitude of approval toward certain policies
and conditions, such as constitutional protection for competing political
parties or economic arrangements that will provide multiple and inde-
pendent sources of news and information. However, the approval is linked
in a specific way to the descriptive content of the concept: speakers think
that there are justificatory reasons for favoring those policies. If someone
rejects those policies, then he is not operating with a nonliberal concep-
tion of free speech but is, rather, opposing the policies implicit in the very
idea of free speech.

I do not claim that Fish is himself such an opponent. In fact, I doubt that
he is because there is no reason to think that he would reject the liberal
commonplaces, despite his initial pejorative reference to some of them as
“First Amendment pieties.”?! Rather, he is asserting one of the liberal
platitudes as an unqualified generalization and elevating it to a privi-
leged position above all of the others, namely, the platitude that whether
a given instance of speech suppression violates free speech depends on
the circumstances. Fish’s formulation is this: “The question of whether or
not to regulate will always be a local one, and we cannot rely either on
abstractions that are empty of content or filled with the content of some
partisan agenda to generate a ‘principled’ answer.”?? The sound ap-
proach is “to consider in every case what is at stake and what are the risks
and gains of alternative courses of action.” %

Fish’s approach may seem to throw out all of the other liberal plati-
tudes and to claim that particular circumstances are all that count in
determining whether an instance of speech is an exercise of expressive
freedom. However, in the end he winds up accepting the other liberal
platitudes, even though he does not think that they can generate acon-
textual answers to questions about particular issues of speech regulation:
“First Amendment formulas ... still serve a function that is not at all
negligible: they slow down outcomes in an area in which fear of over-

21 Fish, There’s No Such Thing, 110.
22 bid., 111.
23 Tbid.
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hasty outcomes is justified by a long record of abuses.”** Fish’s initially
dismissive talk of “First Amendment pieties” has thus become a more
respectful reference to “First Amendment formulas.”

In any case, it seems dubious for Fish to elevate above all other free
speech platitudes the one that concerns the circumstances of speech. The
other platitudes are at least as important because no account of the cir-
cumstances of speech can ignore the considerations to which the other
platitudes make reference, such as the existence of a multiparty system or
a totalitarian one, the toleration of religious difference or private violence
against dissenting creeds, the control by government of the media or
multiple and independent sources of information, and so on. Nor is there
any reason to think that the relevant particular circumstances are so vari-
able that all presumptive generalizations about free speech are to be
rejected in favor of the unqualified generalization that issues of free speech
are “always local.”

I do think that Fish is right to this extent: the free speech platitudes do
not dictate in any simple way the answers to many of the free speech
issues that confront liberal societies. I include among these issues the ones
on which contemporary radicals focus: pornography regulation, sexual
harassment rules, and restrictions on hate speech. Moreover, I agree with
Fish that considerations of historical and social context ought to carry
weight in dealing with these issues. None of these points is inconsistent
with recognizing that the concept of free speech has a robust descriptive
content or affirming that a liberal system of expression ought to be en-
dorsed. Fish’s efforts to show that the concept is inherently devoid of
descriptive content fail. However, even if we can fix at least some of the
content of the concept by reference to liberal platitudes, the question still
remains whether a liberal system of expression ought to be endorsed.

IV. MARCUSE AND THE REJECTION OF LIBERALISM

In the 1960s one of the most influential voices on the left was Herbert
Marcuse (1898-1979), and he explicitly rejected a liberal system of expres-
sion in favor of what he regarded as an equality-promoting alternative.
Marcuse did not defend his alternative as a permanent fixture. Rather, he
believed that a liberal system could not be justified at this historical
juncture because it tolerated forms of expression whose content blocked
progress toward peace, equality, and effective freedom for all. The progress
of history required the systematic suppression of certain ideas now so
that a liberal system of free expression could be instituted at a later stage
of social development.

For the advancement of freedom, peace, and equality, Marcuse advo-
cated what he called a system of “liberating tolerance.” In his writings, he
describes what he has in mind in only the sketchiest of terms, but these

24 Ibid., 113.
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terms —together with the justification he offers for liberating tolerance —
make it clear that he is advocating a radical alternative to a liberal system.
Liberating tolerance would employ “apparently undemocratic means,”
including “the withdrawal of toleration of speech and assembly from
groups and movements which promote aggressive policies, armament,
chauvinism, discrimination on grounds of race and religion, or which
oppose the extension of public services, social security, medical care,
etc.”*

In order to achieve a free and democratic society, “tolerance cannot be
indiscriminate and equal with respect to the contents of expression.”2¢
The reason resides in the very framework of liberal capitalist society:
“The antagonistic structure of society rigs the rules of the game. Those
who stand against the system are a priori at a disadvantage, which is not
removed by toleration of their ideas, speeches, and newspapers.”?” To
achieve true equality requires “liberating tolerance [which] would mean
intolerance against movements from the Right, and toleration of move-
ments from the Left.” ?® The result “would amount to an upheaval” and
involve the “cancellation of the liberal creed of free and equal discussion.” #

Marcuse is clear that liberating tolerance would involve sweeping re-
strictions on expressive liberty, and his account of the nature of post-
World War 1II liberal society is meant to support such restrictions:

The whole post-fascist period is one of clear and present danger.
Consequently, true pacification requires the withdrawal of tolerance
before the deed, at the stage of communication in word, print, and
picture. Such extreme suspension of the right of free speech and free
assembly is indeed justified only if the whole of society is in extreme
danger. I maintain that our society is in such an emergency situation,
and that it has become the normal state of affairs.>

In the foregoing passage, Marcuse is turning what had been a standard
liberal rule of free expression into the basis for a repressive system. The
rule was formulated by U.S. Supreme Court Justice Oliver Wendell Holmes,
namely, the “clear and present danger” test. For much of the twentieth
century, jurists saw this test as highly protective of expression. Holmes
had written, in Schenck v. United States (1919), that government could
restrict speech in a way that is consistent with the First Amendment only

2> Herbert Marcuse, “Repressive Tolerance,” in Robert Paul Wolff, Barrington Moore Jr.,
and Herbert Marcuse, A Critique of Pure Tolerance (Boston, MA: Beacon, 1965), 100.

26 1bid., 88.

27 Ibid., 92n.

28 Ibid., 109.

29 Ibid., 101 and 106.

30 Ibid., 109-10.
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as long as the speech posed a “clear and present danger” of causing evils
that government had the right to prevent.3!

In his opinion for the Court, Holmes drew a distinction between war-
time and peacetime, suggesting that expression receives less protection
during the former. The context of war can make speech with a certain
content a clear and present danger, when that same speech during peace-
time would pose no such threat. The Court found that Schenck’s antiwar
pamphlets posed a clear and present danger, having been circulated dur-
ing wartime and intended to obstruct the draft. Holmes employed his
famous example of falsely shouting “Fire!” in a crowded theatre to illus-
trate the point that circumstances can make a difference in deciding whether
an instance of speech ought to be protected as “free speech” or not.

Marcuse makes two moves to turn Holmes’s clear and present danger
test into a justification for “an extreme suspension of the right of free
speech and free assembly.” First, he goes beyond the Court’s wartime
exception to free speech by arguing that society is in an even more dire
condition: a “state of emergency” in which it confronts “extreme danger.”
Second, he rejects the notion that this state of emergency is temporary: it
is the “normal state of affairs” and has become entrenched in social life.
Thus, he alludes again to Holmes and writes that the clear and present
danger test “seems no longer adequate to a stage where the whole society
is in the situation of the theater audience when somebody cries: ‘fire.” ” 32

The emergency condition of society consists, in part, of the oppressive
structural inequalities that characterize liberal capitalism. These inequal-
ities are dehumanizing to those who suffer under their weight, but they
also implant in the individual a false consciousness about his condition:
his dehumanization appears perfectly normal to him. Marcuse then sug-
gests the appropriate remedy:

[E]fforts to counteract his dehumanization must begin at the place of
entrance, there where the false consciousness takes form (or rather: is
systematically formed)—it must begin with stopping the words and
images which feed this consciousness. To be sure, this is censorship,
even precensorship, but openly directed against the more or less
hidden censorship that permeates the free media.*

Accordingly, Marcuse defends aggressive censorship in the service of
dismantling the entrenched capitalist structures of inequality. However,

31 Schenck v. United States, 249 U.S. 47, 52 (1919). A few years after Marcuse published his
piece on tolerance, the Supreme Court further strengthened First Amendment protections
by ruling that the advocacy of illegal action was protected speech unless it was intended to
incite or produce “imminent lawless action” and was likely to do so. See Brandenburg v. Ohio,
395 U.S. 444 (1969).

32 Marcuse, “Repressive Tolerance,” 109.

% Ibid., 111.
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he does not wish to abandon the idea that there is great value in a system
of free speech, provided existing inequalities have been dismantled. In-
deed, Marcuse explicitly endorses Mill’s argument that freedom of speech
is valuable because it fosters the discovery of truth, but then Marcuse
claims that liberal capitalist societies are like the societies of “barbarians”
who Mill said were not yet fit to rule themselves because they were not
yet capable of rational deliberation and learning from their mistakes.
“Radicalism now; liberalism later,” is the essence of Marcuse’s view on
free speech.

Yet, the critical question that Marcuse fails adequately to address is,
Who is to design and operate his system of censorship in the service of
equality? Mill was certain of who should help the barbarians become
civilized: Western powers such as Britain, which had achieved sufficient
social maturity. Marcuse certainly did not think that the Soviet Union or
Communist China was fit to play an analogous role in relation to liberal
capitalist regimes. At times, he raises the possibility of a Leninist strategy
of an intellectual revolutionary vanguard serving as the new ruling elite,
and it seems that he was not prepared to rule out this strategy.*

Indeed, it is difficult to see how the Leninist strategy could be avoided
given that “the people . . . are indoctrinated. . . . To enable them to become
autonomous, to find by themselves what is true and what is false for man
in the existing society, they would have to be freed from the prevailing
indoctrination (which is no longer recognized as indoctrination).” > Mar-
cuse contends that “the small and powerless minorities which struggle
against the false consciousness and its beneficiaries must be helped” by
the establishment of liberating tolerance.*® However, the vast majority in
society is surely not going to help, if Marcuse’s social theory is accurate,
thereby leaving an enlightened Leninist vanguard as the only real alter-
native. Perhaps the cunning of history can come up with some other trick
to break the stranglehold of liberal false consciousness and the “totalitar-
ian democracy” that the ideology supports, but Marcuse is at a loss to
describe what that trick might be.?”

V. CONTEMPORARY RADICALS

In current debates over free speech issues, radical feminists and critical
race theorists often echo Marcuse’s approach, but with some important
variations. Contemporary radicals tend to focus more on inequalities of
race and sex than did Marcuse. In addition, they are more explicit than he

34 Herbert Marcuse, An Essay on Liberation (Boston, MA: Beacon Press, 1969), 70. Also see
Richard Lichtman, “Repressive Tolerance,” in Robert Pippin et al., eds., Marcuse: Critical
Theory and the Promise of Utopia (South Hadley, MA: Bergin and Garvey, 1988), 197.

35 Marcuse, “Repressive Tolerance,” 98-99.

36 Ibid., 110.

37 Ibid., 99.
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was in asserting the power of communication and representation to create
and sustain the oppressive hierarchies of power and privilege that they
claim characterize liberal society. However, the contemporary radicals are
in agreement with Marcuse in depicting society as a system of oppression
and domination, and in appealing to such a depiction in order to criticize
liberal institutions.

Charles Lawrence expresses a view characteristic of critical race theo-
rists in claiming that we exist “in a society where racism is ubiquitous.” *
This racism typically goes unnoticed by whites, Lawrence contends, be-
cause it is “unconscious.” * Moreover, speech plays a crucial role in cre-
ating the oppressive structures of our racist society: “all racist speech
constructs the social reality that constrains the liberty of nonwhites be-
cause of their race. By limiting the life opportunities of others, this act of
constructing meaning also makes racist speech conduct.”*’ Lawrence
proceeds to defend campus speech codes prohibiting racist forms of
expression.

Another prominent critical race theorist, Mari Matsuda, affirms “the
structural reality of racism,” which consists of “the ideology of racial
supremacy and the mechanisms for keeping selected victim groups in
subordinated positions.”#! She claims that racist speech is among these
mechanisms of subordination and argues that “a range of legal interven-
tions, including the use of tort law and criminal law principles, is appro-
priate to combat racist hate propaganda.”*? Speech should be subject to
criminalization when it conveys a message of racial inferiority against a
historically oppressed group and the message is “hateful, persecutory,
and degrading.” *3

For example, Matsuda would favor criminalizing anti-Semitic writings,
including Holocaust denial literature. She would limit content-based re-
strictions on expression to racist speech because such speech “is best
treated as a sui generis category, presenting an idea so historically un-
tenable, so dangerous and so tied to the perpetuation of violence and
degradation ... that it is properly treated as outside the realm of pro-
tected discourse.” *

Among other proposals made by critical race theorists are laws crimi-
nalizing incitement to racial hatred.”*> In criticizing constitutional doc-

38 Charles R. Lawrence III, “If He Hollers Let Him Go: Regulating Racist Speech on
Campus,” in Mari J. Matsuda et al., Words that Wound (Boulder, CO: Westview Press, 1993),
69. Also see p. 77.

39 Charles R. Lawrence III, “The Id, the Ego, and Equal Protection: Reckoning with Un-
conscious Racism,” Stanford Law Review 39 (1987): 317-88.

40 Lawrence, “If He Hollers,” 62.

41 Mari J. Matsuda, “Public Response to Racist Speech: Considering the Victim’s Story,” in
Matsuda et al., Words that Wound, 23.

42 Ibid., 35 and 38.

43 Tbid., 36.

4 Tbid., 35.

45 Tbid., 30.
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trine in the United States as formalistic and ahistorical, the theorists note
that the United Kingdom and Canada, among other liberal democracies,
already have such laws. These laws and the other proposals of the critical
race theorists are seen as part of a defensible response to protect non-
whites from “racist assailants who employ words and symbols as part of
an integrated arsenal of weapons of oppression and subordination.” 4

Radical feminist critics make parallel arguments when it comes to claims
of sexual subordination and the alleged implications for the regulation of
pornography. Thus, Catherine Itzin claims that “women are oppressed in
every aspect of their public and private lives.”*” She goes on to contend
that “the oppression of women is both institutionalized and internal-
ized.”*8 As with Marcuse’s dehumanized and deluded masses, “Women
are conditioned to conform to the stereotyped images of femininity and
womanhood in such a way that they are often unaware that they are
misrepresented and mistreated. They often, apparently willingly, agree to
participate in misrepresentation and mistreatment.”

Itzin regards the depiction of women in pornography as playing a
central role in the perpetuation of their oppression. On this basis, she
defends “civil sex discrimination legislation against pornography [that]
would enable women to take action on grounds of harm done to them by
pornography.” >°

Itzin’s position largely reflects the views of Catharine MacKinnon, who
has been one of the principal architects of feminist antipornography leg-
islation in the United States and whose legal arguments have played a
crucial role in the creation of sexual harassment doctrine.! MacKinnon
describes the condition of women’s sexual oppression: “Rape, battery,
sexual harassment, forced prostitution. . . . a woman is socially defined as
a person who, whether or not she is or has been, can be treated in these
ways by men at any time, and little, if anything, will be done about it.” 5

46 Charles R. Lawrence III et al., introduction to Matsuda et al., Words that Wound, 7.

47 Catherine Itzin, “Pornography and the Social Construction of Sexual Inequality,” in
Catherine Itzin, ed., Pornography: Women, Violence, and Civil Liberties (Oxford: Oxford Uni-
versity Press, 1992), 57.

48 Ibid., 58.

49 1bid., 62. The false consciousness attributed to women by Itzin and other radical fem-
inists (see the text accompanying notes 53 and 54 below) is one important point of contrast
with critical race theorists. In the view of the latter, nonwhites are not deceived about their
mistreatment. Rather, whites are the ones who deceive themselves about the oppressive
racial order of society, while nonwhites are quite cognizant of that order.

50 Catherine Itzin, “Legislating Against Pornography without Censorship,” in Itzin, ed.,
Pornography, 424.

51 MacKinnon’s antipornography ordinances define pornography as “graphic sexually
explicit materials that subordinate women through pictures or words.” Catharine MacKin-
non, Only Words (Cambridge, MA: Harvard University Press, 1993), 22. Indianapolis, Indi-
ana, enacted a version of an ordinance drafted by MacKinnon and Andrea Dworkin, but it
was struck down as unconstitutional on free speech grounds in American Booksellers Asso-
ciation v. Hudnut, 771 E.2d 323 (1985).

52 Catharine MacKinnon, Feminism Unmodified: Discourses on Life and Law (Cambridge,
MA: Harvard University Press, 1987), 169-70.
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The result is that women are treated as “less than human, on the basis of
sex,” and Americans live under a system of “male supremacy” whose
lynchpin is the sexual abuse of women by men.>

MacKinnon goes on to argue that this sexual oppression goes largely
unrecognized: “[T]he force behind sexism, the subordination in gender
inequality, is made invisible; dissent from it becomes inaudible as well as
rare.”>* And so “there is a belief that in this society women and men are
basically equals,” and this belief is “an article of faith” even among “most
women.” >

In MacKinnon’s view, any liberal remedy to women’s subordination is
misguided and futile from the start, especially if it depends on fighting
sexist speech with the traditional liberal remedy of “more speech,” fa-
mously articulated by Justice Louis Brandeis in 1927.5¢ As she sees it, “To
liberals, speech must never be sacrificed to other social goals. But liber-
alism has never understood that the free speech of men silences the free
speech of women.”>” Liberal concepts “support power as currently
organized.” >®

MacKinnon is especially critical of the liberal principle of content neu-
trality. She contends that the principle is invoked selectively to strike
down antipornography ordinances, while it is ignored in the cases of
other laws that are clearly content based, including traditional obscenity
statutes. The result is that the “peculiar genius of liberalism has been to
seem to accommodate fundamental challenges without fundamentally
changing.” > The absence of fundamental changes stems from the failure
of liberalism “to grasp systematically the group-based determinants of
inequality, and ... its relative blindness to organized power in diverse
social forms, so that it often effectively sides with dominance.” 60 None-
theless, MacKinnon writes that liberalism “might work and its terms
might mean what they are supposed to mean [under] conditions of sex
equality.” !

VI. MARCUSE AS THE MODEL?

In their book, The Shadow University, historian Alan Charles Kors and
attorney Charles Silverglate note the continuities in thinking between

53 MacKinnon, Only Words, 23 and 60.

54 MacKinnon, Feminism Unmodified, 166.

55 Ibid., 168.

56 Brandeis wrote that “the fitting remedy for evil counsels is good ones.” Whitney v.
California, 274 U.S. 357, 375 (1927) (Brandeis, J., concurring).

57 MacKinnon, Feminism Unmodified, 156.

58 Catharine MacKinnon, “'The Case’ Responds,” American Political Science Review 95: 3
(2001): 709.

59 Ibid., 709-10.

0 Ibid.., 709.

1 Ibid.
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Marcuse and contemporary radical critics of liberalism. For example, they
write that “MacKinnon’s rhetoric is unmistakably Marcusean, especially
the notion that liberty is a zero-sum game, and that giving it simulta-
neously to ‘dominant” and ‘subordinated” groups inevitably reinforces the
power of the dominant group.” %2

Kors and Silverglate are especially concerned with the way in which
campus speech codes and related manifestations of political correctness
have squelched speech on college campuses across the United States:
“Marcuse’s prescriptions are the model for the assaults on free speech in
today’s academic world.” ¢?

There are several key similarities between Marcuse and current rad-
ical thinkers. In particular, they share the idea that the liberal principle
of content neutrality should be rejected under existing conditions be-
cause (1) there are serious systemic inequalities which ought to be elim-
inated; (2) various forms of speech play a critical role in sustaining
these inequalities, in large measure by convincing most people that the
inequalities are fully justified; (3) restrictions on speech are justifiable
on the ground that they can play an important role in eliminating the
inequalities; and (4) a liberal system of free expression can work as
advertised by liberals only after the inequalities have been eliminated
and safely relegated to the past.

Notwithstanding these important similarities, the differences between
Marcuse and the current radicals are just as striking. In particular, none of
the current radicals is prepared to endorse the “extreme suspension” of
the right of free speech and the “cancellation of the liberal creed of free
and equal discussion” involved in the implementation of Marcuse’s scheme
of liberating tolerance. Most of the radical proposals are modest and can
in fact be found in the law of many liberal democracies. Even the most
aggressive of the proposals cannot be fairly equated with the “upheaval”
for which Marcuse called.

Consider MacKinnon’s antipornography efforts. She is critical of legal
doctrine in the United States for not taking women'’s equality seriously,
but she does not endorse the generalized system of speech control that
Marcuse had in mind. She writes, “When equality is recognized as a
constitutional value and mandate, the idea that some people are inferior
to others on the basis of group membership is authoritatively rejected as
the basis for public policy. This does not mean that ideas to the contrary
cannot be debated or expressed.” ®* While Marcuse would be prepared to
endorse general restrictions on the expression of anti-egalitarian ideas,
MacKinnon's proposal is aimed at sexually explicit depictions of wom-
en’s sexual subordination.

%2 Alan Charles Kors and Harvey A. Silverglate, The Shadow University: The Betrayal of
Liberty on America’s Campuses (New York: Free Press, 1998), 76.

3 Ibid., 71.

64 MacKinnon, Only Words, 106.
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Moreover, MacKinnon regards Canadian law as taking women’s equal-
ity seriously. Under the rulings of that nation’s Supreme Court, antipor-
nography laws have been upheld on grounds of sexual equality.®®> One
can reasonably argue that Canadian constitutional doctrine rests on an
inadequate understanding of liberal principles and that Canada’s system
of expression is not the most reasonable liberal system. However, it would
be implausible to contend that Canada does not have a liberal system at
all. Canada’s laws and institutions form an institutional variant of a lib-
eral system of expression. In her unrelenting criticism of liberalism, MacKin-
non fails to recognize this important fact of institutional variation.

It is true that MacKinnon aims to put out of business the entire por-
nography industry, including the production and distribution of “soft
core” pornography.°® However, even if we agree that her favored ordi-
nances violate any reasonable understanding of free speech principles,
the slice of mass culture that the laws would affect would be quite nar-
row. In contrast, the “upheaval” in the treatment of speech for which
Marcuse called would not leave the vast bulk of mass culture untouched.
On his analysis, mass culture is what effectively indoctrinates people with
the stultifying ideology of liberalism and what liberating tolerance is
meant to combat. Although MacKinnon takes herself to be advocating
principles deeply antagonistic to a liberal system of speech, her prescrip-
tions are mild in comparison with those of Marcuse and, by her own
admission, constitute part of the law in some existing liberal democracies.®”

In contrast to MacKinnon’s explicit hostility toward liberalism, several
of the leading critical race theorists take pains to argue that their propos-
als are compatible with a liberal system of expression. Matsuda seeks “to
recognize and accommodate the civil libertarian position” by recom-
mending restrictions on hate speech that are “consistent with [F]irst
[A]lmendment values.”®® Lawrence agrees that “there are very strong
reasons for protecting even racist speech” and believes that “good law-
yers” can fashion speech codes capable of “limiting the harm of hate
speech without opening the floodgates of censorship.” ®® In a similar vein,
Richard Delgado and Jean Stefancic write that “the experiences of Can-

5 Ibid., 101.

%6 MacKinnon points out that her definition of pornography is “coterminous with the
industry, from Playboy, in which women are objectified and presented dehumanized as
sexual objects or things for use; through the torture of women ... to snuff films.” MacKin-
non, Only Words, 22-23.

7 Perhaps MacKinnon’s most radical proposal is that it should be “actionable to force
pornography on a person . .. in a home.” MacKinnon, Feminism Unmodified, 183. The pro-
posal appears to entail that a wife who objects to her husband’s tacking a Playboy centerfold
to the bedroom wall should be able to get an injunction ordering him to take it down.
MacKinnon would certainly be right to think that such a legal intrusion could not be
justified on liberal grounds. Yet, the intrusion is still far from the encompassing scheme of
censorship favored by Marcuse.

%8 Matsuda, “Public Response,” 35.

% Lawrence, “If He Hollers,” 57 and 86.
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ada, Denmark, France, Germany, and the Netherlands imply that limited
regulation of hate speech does not invariably, or even frequently, weaken
the respect accorded free speech.””°

My point is not that the speech codes proposed by critical race theorists
are the most reasonable responses to racist speech in universities or in
society at large. Indeed, I regard Matsuda’s suggestion that anti-Semitic
literature should be criminalized as unreasonable, at least in liberal de-
mocracies outside of Germany. However, the key point to keep in mind is
that Matsuda explicitly accepts the relevance of liberal principles of speech
to her argument by seeking “to recognize and accommodate the civil
libertarian position.”

Such an argument contrasts with that of Marcuse, who explicitly re-
jected any accommodation with civil liberties. He believed that civil lib-
erties would have to wait until the day when some form of radical equality
was established and that accommodating such liberties now would block
progress toward that day. Similar contrasts also can be drawn between
Marcuse’s view and that of the other critical race theorists.

On the feminist side, Itzin’s argument also contrasts with that of Mar-
cuse. She does not contend that the protection of civil liberties must wait
until sexual equality is established. Rather, she holds that “[f]rom a civil
liberties perspective, the greatest freedom would be achieved [by laws
that] . . . would make incitement to sexual hatred and violence illegal and

. would enable women who could prove that they were injured by
pornography to sue and to seek compensation.” In her view, “It is also
possible to limit freedom of expression in the case of pornography on
grounds of harm without any fundamental threat to freedom of speech.” !
Marcuse’s position is that as long as oppressive inequalities exist—and
both he and Itzin posit such inequalities —violations of freedom of speech
are justifiable as necessary steps in the elimination of inequality. Itzin’s
argument only makes sense on the assumption that, just as liberals claim,
free speech principles are important and cannot be justifiably ignored on
the road to sexual equality.

Accordingly, contemporary radicals are prepared to argue within a
framework that incorporates liberal principles of free speech and to op-
erate politically within a liberal system of expression. The burden of their
argument is that existing liberal systems of expression, especially in the
United States, are insufficiently responsive to systemic and unjust in-
equalities based on race and sex. However, unlike Marcuse, they do not
favor jettisoning the existing systems in favor of some antiliberal alter-
native. Marcuse’s thinking may have been a model in some respects for
current radicals, but it is a model whose radical elements they have
refrained from endorsing. The question is, Why?

70 Richard Delgado and Jean Stefancic, Must We Defend Nazis? Hate Speech, Pornography,
and the New First Amendment (New York: New York University Press, 1997), 125.

7! Catherine Itzin, “Pornography and Civil Liberties: Freedom, Harm, and Human Rights,”
in Itzin, ed., Pornography, 580.
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VII. WRONG, REMEDY, AND PARADOX

There is an apparent discrepancy in contemporary radical thought. On
the one side is a diagnosis of the racial and sexual wrongs of existing
society and of the role that expression plays in perpetuating these wrongs.
These wrongs are severe, systemic, and entrenched, amounting to op-
pression based on race and sex. Expression is crucial in perpetuating the
wrongs: the public media, among other modes of communication, create
a cultural environment that makes it difficult for people to perceive the
wrongs, even as such communication shapes the attitudes and beliefs that
entrench the wrongs. On the other side is the remedy proposed by the
radicals: campus speech codes, legal restrictions on pornography, laws
against racial and sexual incitement. The remedy seems rather inadequate
to the wrong.

Thus, the radical position involves a triad that, if not strictly an incon-
sistent one, does raise the question of whether the position is normatively
coherent. The three key theses are as follows:

1. There is an oppressive racial and social order.

2. Speech plays a substantial role in maintaining the oppression,
mainly by portraying oppression as normal and natural.

3. Restrictions on the speech that helps to maintain the oppressive
order should be quite limited in scope.

The apparent normative incoherence derives from the discrepancy be-
tween the magnitude of the wrong presented by (1) and (2), on the one
side, and the very limited nature of the remedy proposed by (3), on the
other. There are several ways of trying to make sense of this discrepancy.
One possibility is to argue that any remedy involving substantially greater
incursions on speech would simply not create any marginal gains in the
direction of greater racial and sexual equality. This pragmatic approach
would not place any limits, in advance, on permissible speech restric-
tions, but simply endorses whatever restrictions would have the largest
egalitarian impact. The judgment would be that only very limited restric-
tions have beneficial effects at the margin.

It is reasonable to regard Fish as taking this approach. On his analysis,
there is no value in the protection of expressive liberty aside from the
consequentialist benefits as measured in terms of values other than ex-
pressive liberty. However, his analysis purchases the coherence of the
radical position at the price of normative implausibility. It entails that a
Marcusean-style system of speech control would be justified if only it
yields marginal gains in the direction of racial and sexual equality. Even
if we were to agree that significant departures from content neutrality
could be justified in a limited domain of expression when the departures
produce substantial gains toward sexual or racial equality, we would still
be a far cry from justifying the rejection of a liberal system of expression.
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Indeed, MacKinnon makes precisely this kind of argument, and no con-
temporary radical has been prepared to go beyond it and to contend that
a system of liberating tolerance would be justified if only it produces
marginal egalitarian gains. The contention is not normatively plausible.

A second way of trying to render the radical position coherent is to ar-
gue that expressive liberty is inherently valuable and/or instrumentally
valuable (apart from any equality-promoting consequences). Marcusean-
style incursions on speech would not be justifiable on this view because
they would violate the value of that liberty. On one line of argument, a lib-
eral system of expression does a far better job of treating all persons with
dignity than any alternative, including the Marcusean system. On another
line of argument, a liberal system does a far better job of arriving at social,
ethical, and scientific truths and of enabling persons to arrive at reasoned
views and to better appreciate the significance of their own views.

Of course, the arguments that I have just sketched are quintessentially
liberal ones.”” Radicals may be hesitant to embrace them, but it is difficult
to see what kinds of arguments other than liberal ones can be used to
defend, on grounds other than purely pragmatic ones, a liberal system of
speech in a society supposed to be riven by racial and sexual oppression.
Indeed, the more the alleged oppression is said to be perpetuated by
speech, the more weighty these liberal arguments must be in order to
avoid the conclusion that a liberal system of expression ought to be jet-
tisoned in favor of something akin to Marcuse’s liberating tolerance. Aside
from strictly practical considerations, there would be no good reason to
withhold support from a Marcusean remedy unless one supposed that
liberal considerations in favor of a system of free expression were quite
weighty. If there is a great deal of public and private communication that
serves to maintain oppression, then it would seem that strong reasons
would be needed to defend the toleration of such communication. Liberal
reasons are the only ones that could adequately play such a role.

In addition, support for a liberal system of expression in the face of an
oppressive racial and sexual order sustained in substantial measure by
speech would make little sense unless one also supposed that (a) the
liberating power of speech could counteract its power to oppress and (b)
false consciousness concerning the existence of oppression did not have a
stranglehold over society. Without these suppositions, a system of free
speech would be an unambiguous and unrelenting force for the mainte-
nance of oppression. It is difficult to see why such a system should be
tolerated. With the suppositions, however, we are back to Justice Bran-
deis’s formula that the proper remedy for bad speech is good speech.

One might respond that, although the radicals’ remedies are relatively
modest and do not jettison the overall liberal system, the slice of speech

72 On the argument from dignity, see Ronald Dworkin, Freedom’s Law: The Moral Reading
of the American Constitution (Cambridge, MA: Harvard University Press, 1996), 200. On the
other arguments, see John Stuart Mill, On Liberty, 1859 (Indianapolis, IN: Hackett, 1978),
chap. 2.
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that they do target for legal restriction is especially important in main-
taining racial and sexual oppression. For example, MacKinnon maintains
that pornography is especially important in maintaining the subordina-
tion of women. Presumably, the elimination of pornography would be a
major blow to the system of male supremacy, and so there is no need to
buy into Justice Brandeis’s liberal formula.

However, the MacKinnonite response is implausible for several reasons.
First, even if her ordinance were enacted and enforced, it is reasonable to
expect that a considerable amount of “underground” pornography would
still circulate. To paraphrase what she has written about rape, pornogra-
phy would not be banned so much as regulated.”> More importantly, the
subordination of women, assuming it exists, is clearly overdetermined.
Women were subordinated well before there was a multibillion dollar por-
nography industry, and in light of how women are depicted in much of
the mainstream media, there would be no reason for a radical feminist to
think that a dramatic difference would be made in women'’s status by legal
restrictions on pornography. Certainly the experience in Canada, whose an-
tipornography laws are supported by MacKinnon, does not support the
idea that a substantial improvement in women’s status flows from legally
restricting graphic depictions of women'’s sexual subordination.”*

For critical race theorists, it is even more implausible to reject the po-
tentially liberating power of speech than it would be for MacKinnon. She
has a hypothesis, albeit an unsubstantiated and implausible one, concern-
ing the essential role that pornography plays in maintaining sexual op-
pression. Critical race theorists favor campus speech codes and laws against
the incitement of racial hatred, but none of the theorists hypothesizes that
the speech that is targeted by such rules has a central role in perpetuating
racial oppression. To the contrary, the theorists think that images and
depictions throughout mass culture are largely responsible for the ubig-
uity of racism. Yet, critical race theorists reject a general ban on racist
speech and, as we have seen, generally attempt to accommodate free
speech concerns. This position is a coherent one if considerable weight is
attached to at least some of the liberal arguments supporting free speech
and to the idea that the liberating power of speech can counteract its
oppressive force.

This, then, is the radical paradox: In order for the contemporary radical
position on racist and sexist speech to be coherent, it must rely heavily on
quintessential liberal arguments about free speech.”> Marcuse avoided

73 The exact quote is: “Rape is not illegal; it is regulated.” MacKinnon, Feminism Unmod-
ified, 26.

74 The United States and Canada are in a virtual tie on the gender-related development
index of the United Nations Development Programme, and Canada is only slightly ahead
of the United States on the gender empowerment measure. See Human Development Report
2002: Deepening Democracy in a Fragmented World (New York: Oxford University Press, 2002),
224 and 226.

7> am using ‘paradox’ in the nontechnical sense to refer to something that is contrary to
received opinion or expectation.
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this paradox because his radicalism posited that the entire liberal system
of expression was an insuperable obstacle in the way of dismantling an
oppressive system. Modifying or qualifying one or another aspect of the
system would be wholly insufficient. The whole system had to go if the
oppression was to be undone. Accordingly, Marcuse’s position on free
speech was coherent with his social theory, even if the social theory was
itself deeply flawed.

Current radicals want the radicalism of Marcuse’s social theory without
the radicalism of his political prescriptions. However, there is no plausi-
ble way to make this newer, truncated form of radicalism coherent, with-
out conceding that liberals are right in according great weight to the value
of speech.

VIII. CONCLUSION

On issues of racist and sexist speech, there is not much difference
between radicals and liberals. The argument is over which institutional
form for a liberal system of expression is the most reasonable. It is not an
argument over whether to have a liberal system.

If my analysis is sound, then it leaves contemporary radicals in a bit of
a bind. It has been central to my analysis that a liberal system of expres-
sion is not simply a matter of the rules explicitly concerned with speech,
but also involves a set of institutional conditions: a multiparty political
system, protections for private property, multiple and independent sources
of information, and so forth. These institutional conditions are all char-
acteristic of liberal democracy. Accordingly, it seems that radicals cannot
buy into a liberal system of expression without also buying into a much
larger set of liberal institutions. Perhaps there are nonliberal alternatives
to the institutional conditions needed for free expression, but it certainly
remains to be seen whether radical thought can formulate normatively
plausible and workable forms of such alternatives.”® On the matter of
speech, however, the conclusion can be fairly drawn that there is no
plausible and coherent alternative to a liberal system of expression. Even
radicals themselves are committed to that conclusion.

Philosophy, Georgia State University

76 The most systematic recent effort to develop a radical alternative that does not jettison
free speech is in Unger, Democracy Realized.
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