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220
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Franco-American Quasi-War and, 38-39
French hostilities and, 41—42
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adjustment of constitutional argument to
strategic need, 49-52
contrasted with Jackson (Andrew), 49
Monroe Doctrine and, 53
on presidential constitutional restraints, 152
Afghanistan War, 214, 216-17, 222
Africa, naval interventions in, 62
air power
air strikes, 186, 196
security paradigm and, 151-52, 239
technological advances in, 136-37, 139
al Qaeda
classification as war versus crime, 213-14, 215
coercive interrogation and, 217
covert wars against, 214-15
detention of enemy combatants, 216-17
force authorization relating to, 222
Global War on Terror and, 212, 214, 22021
“Islamic State” and, 221
presidential overreach on detainee treatment,
218
war-powers claims relating to, 215, 217
alcohol prohibition
about, 117
legal challenges to Prohibition Act, 11718
War-Time Prohibition Act (1918), 117
alliances. See also collective security; North
Atlantic Treaty Organization (NATO); Rio
Treaty; SEATO
changes in strategic orthodoxies and, 238-39

early twentieth-century European, 101
grand-strategic turn toward, 138-39
peacetime, 238
Truman, 138, 149-54
Truman’s successors, 155
U.S. as leader of global, 234
Wilson on postWWI, 103
Anderson, Sydney, 109
“antecedent state of things” (Hamilton), 37, 49,
54, 67, 91, 123, 176, 203, 204, 230, 248
appropriations
“Boland Amendments” riders to, 199
Gulf of Tonkin intervention and, 184
implied approval of force through use of, 21,
178, 207
influence on war operations, 242
army. See military establishment
Articles of Confederation, 15, 20
Asia, naval interventions in, 62
Atomic Energy Act (1946), 158-59
AUMF (Authorization for the Use of Military
Force, 2001), 214, 220-21, 222. See also
congressional force resolutions; Global War
on Terror; surveillance; targeted killing;
terrorism
aviation. See air power
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Bobbitt, Philip, 250, 273, 283
Bosnia intervention, 208—9
Boxer Rebellion, g5
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Bush Administration (George H. W.)
about, 210-11
congressional approval for Iraq war (1991),
202-3, 207
Iraq resolution and constitutional war powers
debate, 203-6
Iraq war (1991) ending, 204
“New World Order”, 201
presidential powers claimed, 212, 219
Somalia mission, 2006, 207, 208
war powers claimed, 192, 201
war powers debate preliminary to war, 202—3
Bush Administration (George W.). See also
Global War on Terror
justifications for war against Iraq (2003), 214,
22526
preemption doctrine, 22425

Cambodia, campaigns in, 181-82
Canada invasion, 44
Castro, Fidel, 167
Central Intelligence Agency (CIA)
about, 165-67
campaign against terrorist organizations, 214-15
Church Committee, 189
clandestine paramilitary operations in Laos, 180
covert activities, 180; See also covert war
in Guatemala, 165
Hughes—Ryan Amendment (1974) and, 189—go
Iran—Contra affair, 198—201
legal authorities and oversight of, 222
centralization of power
concentrated military power as, 29
fears about, 1718, 21920
nuclear war powers and, 157-58, 171
Philadelphia delegates fears about, 17-18, 46
presidential power and, 15758, 171
Chafee, Zechariah, 113
chain of command, 6, 18
Chase, Chief Justice Salmon, 84
Chase, Justice Samuel, 39
Cheney, Richard “Dick”, 193, 199—200, 201, 202
Chesapeake affair, 63, 70-71
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Eisenhower and, 162
Eisenhower’s response to Formosa attack,
161-62
McKinley and Boxer Rebellion, 95
as member of UN Security Council, 134
North Korea and, 141
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potential for great power war with, 239—42
Truman’s Korea intervention and, 144
war with Japan, 122
Church, Frank, 189
Civil War
about, 69
conscription, 77-78
constitutional tensions following, 83-85
emancipation and Emancipation Proclamation
(1863), 79-80
emergency military action, 70-72
ending of, 81, 82-83
Legal Tender Act, 78
martial law during, 83-84
military necessity, principle of and, 78
Milligan case, 85
naval blockade of Southern ports, 7477
origins, 70
presidential emergency war powers, 75-76
presidential request for Army volunteers, 70-71
Prize Cases and, 75—77
suspension of habeas corpus, 70, 72-74
war powers of necessity, 79-8o, 81
Clay, Henry, 51, 55
Clinton Administration
Bosnia intervention and, 2089
congressional restrictions in Haiti, 208
Haiti intervention, 206-8
international law and humanitarian aid, 208
Kosovo campaign and, 208—9
preemptive strikes on North Korea considered,
223-24
on presidential power to use force, 207-8
War Powers Resolution and, 209
Collamer, Jacob, 66
collective security. See also alliances; United
Nations (UN)
arrangements, 2, 8—9
Constitutional supremacy over international
obligations, 13435, 205
credibility of pacts for, 157, 238, 245
grand strategy pivot and, 120, 210, 238-39, 244
international alliances as, 2, 149
U.S-led, 210, 238, 244
United Nations as, 120, 134
war powers for, 8—9
Wilson’s plan for, 102, 103
Commander in Chief Clause
about, 25, 27
delegation of congressional war powers and, 55
effort to weaken legislative restraints, 188, 208, 217
Gulf of Tonkin Resolution and, 176. See also
Gulf of Tonkin
invocations of Bush, George W., 4, 218, 219
invocations of Jefferson, 63
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invocations of Roosevelt, 132
invocations of Truman and, 1, 138, 14546
invocations of Washington, 2526
Johnson in Vietnam and, 177
Prize Cases and, 76—77
Rehnquist on, 182
scope of Presidential powers pursuant to,
3940, 47, 57, 60, 126, 141, 144, 181-82, 233
Trump and, 247
war powers doctrine and, 154-55
common defense
Articles of Confederation and, 15
constitutional provisions for, 18
Food and Fuel Control Act provisions for, 109
Framers’ vision for, 2829
communications technologies, 49, 57, 58, 62, 67,
69, 72,109
Confiscation Acts (1861, 1862), 78-8o
congressional force resolutions, 169, 225, 231, 243.
See also AUMF (Authorization for the Use
of Military Force); specific episodes
Connally, Tom, 134-35
conscription, 4445, 77-78, 105—7, 125—26. See
also draft; military establishment, Selective
Service Acts
constitutional arguments raised by Quasi-War
legislating limits on military force by President,
40—41
President’s powers to shape conflict, 4142
propriety of executive authority to raise an
army, 40
constitutional balance between state/federal
power, 98-99
Constitutional Convention (1787), 16-18
constitutional law
domestic politics and, 1-12
as language source for debate about war, 6
“as process determining war powers”, 6, 244
constitutional originalism, 11, 243
constitutional process, domestic politics and, 11-12
constitutional rights, 27-28, 72, 105, 158
containment, 138-39, 141, 143, 145, 156, 183
Corwin, Edward, 126, 129
covert war powers; See also Central Intelligence
Agency
about, 164-67
argument for broad presidential license, 168-69
Church Committee, 189
constitutional practices for covert war and,
231-32
justification for, 169
Senate intelligence committee and, 189
“shadow wars” and, 189—9o
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Cuban Crises
about, 16772
Bay of Pigs invasion, 167-69
blockade (“quarantine”), 169—71
centralization of power during, 171
congressional resolution on, 169g—70
constitutional law and, 173
escalation and avoidance of war, 170-71, 172
Kennedy nuclear strategy and, 171—72
“preemption doctrine” and, 171

cyber operations, 233, 235, 239, 240, 241—42

Dale, Richard, 63
Davis, Jefferson, 71
Davis, Justice David, 84, 85
Debs v. United States, 112
Declare War Clause. See U.S. Constitution
Defense Department
establishment of, 140, 233
scope of authority, 215
Secretary Root prototype for, 140—41
delegation
2003 Iraq war as, 22425
broad legislative delegation to President, 110
delegation to President, constitutionality of,
5450
Iraq war resolution (1991) and, 203
Lend-Lease Act as, 12627
nondelegation doctrine, 109-10
of nuclear weapons deployment, 161
peacetime delegation of war powers, 110
separation of powers and, 128
shifting patterns of, 6, 24445
of war powers to President by Congress, 4041,
54-56, 66
wartime delegation to Executive, 108, 136
deployment of troops. See also “Great Debate”
about, 24445
Clinton in Haiti and, 207, 208
collective security pacts and, 157
congressional restraints on, 40, 194-95
Framers’ vision for, 5
Johnson in Vietnam and, 177-78
Lincoln and, 71
Militia Acts (1790s) and, 33-34
Nixon and, 184
in peacetime, 2
“preemption doctrine” and, 224
presidential powers and, 12
Reagan in Lebanon and, 193-95
Truman and, 1, 149, 152, 153-54, 155
Trump and, 246, 247, 248
UN military interventions and, 135
War Powers Resolution (1973) and, 188
WWI Selective Service and, 104-6

Downloaded from https://www.cambridge.org/core. UNIVERSIDAD AUTONOMA METROPOLITANA, on 15 Nov 2026 at 21:23:36, subject to the
Cambridge Core terms of use, available at https://www.cambridge.org/core/terms.
https://www.cambridge.org/core/product/4D01D263A304899AAA2349E92742A588


https://www.cambridge.org/core/product/4D01D263A304899AAA2349E92742A588
https://www.cambridge.org/core/terms
https://www.cambridge.org/core

288
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alliances” impact on, 238-39, 245
of Communist bloc aggression, 149
constitutional war powers and, 229, 231
“Eisenhower’s New Look” for American
defense and, 160-64
“Great Debate”, 1-2, 149-54
Jay on, 22-23
mutual defense treaties and, 149-53
nuclear war powers and, 156, 157-60
powers to threaten war as, 230
Shultz on American grand strategies and,
194-95
threats of force and, 52-54
war with China and, 241
DeWitt, John L., 131-32
Douglas, Justice William O., 147, 186
draft. See also conscription; military
establishment; Selective Service Acts
during Vietnam War, 106—7
ending of, 187
Monroe national draft proposal and, 44—45
reform of law relating to, 187
Selective Draft Law Cases, 106—7
War of 1812 and, 4445
Dred Scott v. Sandford, 73
drones, 215, 221
Dudziak, Mary, 1
Dulles, John Foster, 160, 163, 16465

economic regulation
national management of economy, 10-11
necessity of, 113
World War I, 107-11
World War II, 129-31
Eisenhower, Dwight D.
farewell address, 166
Formosa Resolution, 161-63, 164, 176
Middle East resolution, 164
“New Look” for American defense and,
160-04
Ely, John Hart, 3, 180-81
emancipation, 79-8o, 85, 235-36
Emancipation Proclamation (1863), 79-8o
emergency powers
“almost-war” blurring of, 127
Article IT and, 26
Jackson (Attorney General) on, 147-48
Roosevelt’s use of, 123, 129, 130, 131
Steel Seizure Case, 138, 145, 140, 148, 200
escalation
avoidance of war and, 159
in Cambodia, 186
covert warfare and, 156, 169
Cuban Missile Crisis and, 17071, 172
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Gulf of Tonkin Resolution and, 174, 17579,
182, 184, 214

Johnson’s plans for Vietnam, 177—78
MacArthur in North Korea and, 144
Quasi-War and, 42
Reagan Persian Gulf intervention and, 197-98
risk, 164
risks of nuclear, 15758, 160
USS Stark and, 196
in Vietnam, 174

Espionage Act (1917), 111-13

Ex parte Merryman, 72—73

federalism, 24, 45, 158. See also states and war
powers
Federalist Papers, 22
Firmage, Edwin B., 1
Fisher, Louis, 1
Florida campaign
constitutional law and security in, 49-52
defense of unilateral intervention, 49-s0
international law and self-defense, 51
Food and Fuel Control Act (Lever Act, 1917), 108,
109, 110
force resolutions. See congressional force
resolutions
Ford, Gerald, 190
“forever war”, 1, 22022
Formosa
bilateral defense agreement with, 149
Eisenhower’s response to attack on, 161-62
Formosa Resolution, 161-63, 164, 176
France
conflict with Great Britain, 36, 53-54
debt to America, 54-55
in Indochina, 175
Monroe Doctrine and, 53-54
“Quasi-War” with, 38-39, 4243
UN Charter and, 134
World War I and, 101, 102, 114-15
World War I and, 122, 123
Franco-American relations, Quasi-War, 38—43
Frankfurter, Justice Felix, 146—47
free speech, 1m1-13
Freedman, Lawrence, 239
Frohwerk v. United States, 112
Fulbright, J. William, 170, 173, 17576, 183, 184,
190

Gavin, Francis, 159
Geneva Conventions, 216, 218
Global War on Terror. See also AUMF
(Authorization for the Use of Military Force,
2001); surveillance
authorization of war, 21215
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Boumediene v. Bush, 218-19
coercive interrogation, 217-18
congressional and judicial checks on, 4
detention of suspects, 216-17
Geneva Conventions and, 216
Hamdi v. Rumsfeld, 21617, 218
interior consequences of war powers relating
to, 9
restraints on Bush (George W.) Administration,
218
surveillance, 217
waging the war, 21516
“Great Debate,” 12, 149-54
Greytown, 64-65
Gulf of Tonkin
Johnson’s escalation, 174, 175-79
Resolution, 182, 184, 214
Gulf War. See Iraq

habeas corpus
about, 2728
in Boumediene v. Bush, 218-19
Civil War suspension of, 70, 7274
congressional approval of suspension, 110
Hamdi’s U.S. citizenship and, 216
Habeas Corpus Suspension Act (1863), 7374
Hamdan v. Rumsfeld, 215, 218
Hamdi v. Rumsfeld, 216-17, 218, 220
Hamilton, Alexander. See also “antecedent state
of things” (Hamilton)
as author of Federalist Papers, 22—23
on Article I of Constitution, 18
on Constitution as experiment, 14
essay on neutrality crisis, 3738
on internal threat of armed insurrection, 16
Milligan concurrence and, 86
on strong national government, 17
Whiskey Rebellion, 34-35
hegemonic ambitions, 9, 48, 49, 67, 95, 228
Ho Chi Minh, 175
Ho Chi Minh Trail, 181
Holmes, Justice Oliver Wendell, 112
Holtzman, Elizabeth, 186
Hoover, Herbert, 108
House of Representatives, 20, 21
Hughes, Chief Justice Charles Evans, 129
Hughes—Ryan Amendment (1974),
189—9go
humanitarian interventions
about, 206
Bosnia intervention, 208—9
Haiti intervention, 206—7
Somalia mission, 200, 207
Huntington, Samuel, 98
hybrid warfare, 240
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imperial presidency
corrective to narrative of, 243
effect of Global War on Terror on, 227
Ford on, 190
Nixon and, 188
post-Vietnam reforms, 174, 187-91
rebalancing of powers toward Congress, 12-13
Trump as, 247
The Imperial Presidency (Schlesinger), 2-3,
144, 187
“Indian wars”, 3134, 232
INS v. Chadha, 197
Insurrection Act (1807), 70
intelligence. See also Central Intelligence Agency
(CIA); covert war powers
committees, 189, 190, 214-15, 217
domestic, 187
gathering, 209, 216
on Iraq, 225
on North Vietnam, 175
online communication platforms and, 242
oversight reforms of, 189—go
presidential direction of, 168, 180, 200, 217, 234
interbranch dynamics
constitutional channels governing war powers,
230-31
contest over War Powers Resolution, 194
friction in, 128
interbranch deliberation and, 13, 59-60, 114
participation in war aims, 230, 237
participation in war aims and endstates policy,
236, 237
policy choices for waging war and, 10
policy consensus and, 10-11, 205
strategic flexibility in, 12-13, 247
war termination and, 204
international law. See alliances; Civil War; collective
security; Cuban Crises; emancipation; Florida
campaign; laws of war; Geneva Conventions;
Global War on Terror; neutrality and
Neutrality Acts; occupational government of
new territories; “preemption doctrine”; United
Nations (UN); war declarations
Iran-Contra affair
about, 198-99
Majority Report, 199
Minority Report, 199—201
Iran—Iraq War, 196—97
Iraq
1991 War, 192, 203-5, 237
2003 war, 22226
invasion of Kuwait, 201—2
Iraq war authorization (2003) as precedent, 225
“Islamic State” and, 22122
Persian Gulf interventions and, 196, 202
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Jackson, Andrew
battlefield victory, 46
contrasted with Adams (John Quincy), 49
Florida campaign, 49-52
Quallah Batoo episode, 64
threats against France, 55
Jackson, Robert H., 12425, 130, 133, 14748, 182,
200, 218
Japan
bilateral defense agreement with, 149
economic sanctions on, 127
military competition with, 96, 99
Perry Expedition to, 65
U.S. war with (WWII), 120, 123, 127, 133
war with China, 122
Japanese-American curfew, 132
Japanese—American internment
Korematsu, Fred and Korematsu v. United
States, 132, 133
Roosevelt’'s executive order for, 132
war powers and, 131-32
Jay, John, 2223
Jefterson, Thomas, 34-35, 37-38, 70-71
Johnson, Andrew, 85
Johnson, Lyndon B.
Secret War in Laos, 180
Vietnam War and, 17579
war critics and, 183

judicial review. See also political question doctrine

establishment of, 27
of war against terrorists, 245

Katzenbach, Nicholas deB., 17778
Kearny, General Stephen, 60-61
Kennan, George, 183
Kennedy, John F.
nuclear strategy of, 171-72
“preemption doctrine” and, 171, 223
in Vietnam, 175
Kissinger, Henry, 181
Koenig, Louis, 128
Korean War
about, 14145
Acheson memo on presidential authority and,
143
China and, 144
congressional support for, 142
constitutional war powers and, 149
initiation of, 1
as “police action” not war, 142—43
Truman’s unilateral decision about, 14345
Korematsu v. United States, 132, 133
Kosovo campaign, 208—9
Kriner, Douglas, 3—4
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Laos
about, 179
Secret War in Laos, 179-81
Latin America
maritime expansion by Buchanan in, 66-67
naval interventions in, 62
Theodore Roosevelt in, 95
laws of war. See also emancipation; Global War
on Terror
Bush (George W.) broadening of, 216, 218
Congress 2001 authorization and, 217
constitutional war powers and, 6o
detention of enemy combatants and, 218, 220
Florida campaign and, 51
governance of occupied territories and, 61
territorial expansion and, 48—49
League of Nations, Covenant of, 115-16
Lebanon, Reagan Administration in, 193-95
Lee, Robert E., 81
Legal Tender Act, 78
Lever, Asbury “Frank”, 108
Libya
Obama Administration intervention in (2011),
209-10
Reagan Administration in, 193, 196
Lincoln, Abraham
assassination of, 81
deployment of troops, 71
emancipation powers, 79, 235-360
Emancipation Proclamation (1863) and, 8o
on extra-constitutional actions, 110,
120-30, 247
impact of Milligan decision on governance of
South, 85
as “manager-in-chief” of Civil War, 77
Mexican—-American War and, 57—58
on presidential war powers, 71-72
wartime reputation of. See Civil War
Little v. Barreme, 40-41
Lochner v. New York, 108
Louisiana Purchase (1803), 48
Ludlow, Louis, 121
Ludlow Amendment, 121—22

MacArthur, Douglas, 144

Madison, James, 46
as chief constitutional draftsman, 17
concerns about internal dangers, 34-35
conflict avoidance or provocation, 204
on Declare War Clause, 4142
as Federalist Papers author, 22
Madison-Hamilton debate about Neutrality

Proclamation (1793), 37-38

war powers in War of 1812 and, 43-47, 9o

Kuwait, Iraqi invasion of, 2012 Mabhan, Alfred Thayer, 92
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maritime expansion
broad presidential power and, 65-66
in Central America, 66-67
communications technologies and, 62
congressional regulation of naval power and,
66
Greytown, 64-65
in Latin America, 66-67
military action against nonstate actors and,
62-63, 64-65
naval interventions (nineteenth century), 62
Perry Expedition to Japan, 65
Quallah Batoo, 64
Tripolitan War, 63-64
Marshall, John, 41
martial law
during Civil War, 83-84

201

Militia Act (Dick Act, 1903), 97-98
National Defense Act (1916) and, 98—99
National Guard. See National Guard
National Security Act (1947), 14041,

168
Navy, 21-22, 62, 66, 74-77, 124-25
operating abroad, 9899
opposition to modernization of, 97
reforms of Army and state militias, 88
reorganization of Army and state militias,

96-97
Selective Service Act (1917), 1045
Selective Service Act (1940), 12526
Selective Service system (early

Cold War), 140
Selective Service Act amendments (1971), 187
strength of in 1950, 139

Reconstruction and, 83-86 military power

use of outside Reconstruction, 247
Mason, George, 20
McKinley, William

declaration of war, go

Framers’ concerns about, 16-18

Militia Clauses, 2325, 1057

vertical distribution of, 23, 2425, 30-31,
43

making of Pacific empire and, g1—95 Militia Act (1792), 33-34, 35, 55, 70
outbreak of war, 89 Militia Act (Dick Act, 1903), 97-98
McNamara, Robert S., 172 Militia Clauses

Meeker, Leonard, 178
Merryman, John, Ex parte Merryman, 7273
Mexican—American War

Army volunteers in, 59

military power and, 2325, 1057
operations abroad disallowed, 99
state control of militia via, 1057
U.S. Constitution and, 2325, 1057

constitutional mechanisms at work in, 67-68 militias. See also National Guard

occupational government of new territories,
60-61
war goals, 59—60
Miles, Nelson, 97
military commissions
about, 83-86
Hamdan v. Rumsfeld, 218
at issue in Milligan case, 84-85
Obama Administration and, 218
Reconstruction and, 85
statutory regulation of, 222
and Steel Seizure Case, 218
military establishment. See also militias; National
Guard
Army recruitment patterns, 89, 104, 139, 141
buildup of, 35-36, 139—40, 232
comprehensive modernization of, 96—97, 98,
100, 232-33
concerns about “garrison state”, 141
conscription versus state militias, 44—45
creation of, 8

about, 23-24, 4647, 59

Commander in Chief Clause and, 25

compulsory Army service impact on, 105

conscription versus state militias, 44—45

federal control over, 247

Framers’ vision of evolved, 232

integration into national Army, 100, 106

Lincoln’s calling out of, 70, 71

military establishment reliance on, 35-36, 39,
45

in Mexican-American War, 59

Militia Act (Dick Act, 1903) and, 9798

President’s authority to call into service, 31-32,
3334, 35, 76-77

reforms of Army and state militias, 88,
14041

reorganization of Army and state militias,
96-97

Second Amendment and, 28

state, 16, 32

territorial limits for, 44, 45

in cyber and outer space, 233 Milligan decision, 83-86
Framers’ debate over peacetime armies, 21, 46 Monroe, James, 44—45, 51-52, 223
individual state war powers, revamping of and, ~ Monroe Doctrine, 53-54

9798, 100 Murphy, Justice Frank, 13233
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National Commitments Resolution (1969), 184
national defense. See also military establishment

congressional Army-raising powers and, 59, 232

Congress’s war powers and, 10
Executive self-defense power and, 178
open constitutional questions about, 47
professionalization of Army, 46—47, 48
state control of militia versus, 45

National Defense Act (1916), 98-99

National Guard. See also militias
creation of, g6

lawsuits challenging federal deployment of, 248

Militia Act (Dick Act, 1903) and, 98
National Defense Act (1916) and, g9
Riker on, 24
Root on, 9798
subordination to regular Army, 98—99, 106
territorial limits for, 243
Trump’s federalization of, 246, 247
National Security Act (1947), 14041, 168
National Security Strategy (federal publication),
223
Native Americans, wars with, 31-34, 232
NATO. See North Atlantic Treaty Organization
(NATO)
Navy, 21-22, 62, 66, 74—77, 124—25
Necessary and Proper Clause, 107, 109, 243
necessity
of economic regulation, 113
Framers on wars of necessity, 56
military necessity, 14-15, 28, 69, 73, 78, 80
President as sole judge of, 162, 164
of presidential control over nuclear
engagement, 157-58
war powers of, §o-81
wars of, 56, 8o-81
Neustadt, Richard, 157-58
neutrality and Neutrality Acts, 122-23
Neutrality Proclamation (1793)
constitutional questions about, 36—37
contrasted with Monroe proclamation, 53-54
Madison-Hamilton debate about, 3738
Washington on France’s war with Britain and,
36-37
New Deal, 129
New World Order
1980s, 19908, 191-93
about, 201, 210
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