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ABSTRACT

Does merit selection work? Existing evidence on institutional performance compares outcomes of interest
across selection mechanisms, which does not account for the two-stage process that makes merit selection
unique. Using information obtained from public records requests, this article analyzes the determinants of
commission and gubernatorial selections from relevant candidate pools. The evidence suggests that al-
though commissions and governors seem to select on certain qualifications, women are disadvantaged at
the commission stage and partisanship is relevant at both stages. The results have important implications
for our understanding of merit selection’s institutional performance and the broader judicial selection de-

bate.

Merit selection is one of the last century’s most important institutional experiments in
American politics. Under merit selection, judicial vacancies are filled through a two-stage
process. At the state level, for instance, a commission first winnows an applicant pool and
forwards a short list of nominees to the governor. Second, the governor appoints one of the
forwarded nominees. More than half of all states use merit selection to fill at least some of
their judicial vacancies. Furthermore, stakeholders in numerous states are currently debat-
ing whether to adopt or abolish merit selection. Although merit selection is most prevalent
in the states, President Carter initiated commission-aided judicial selection reforms for the
lower federal courts, and some state congressional delegations continue to use nominating

commissions to help fill district and circuit court vacancies. Federal magistrate and bank-
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ruptcy judges are commonly chosen through merit selection, and prominent calls have
been made to implement merit selection for US Supreme Court justices (e.g., Cheme-
rinsky 2015, 298-302). Judicial merit selection has also expanded globally, with adop-
tions in countries such as Canada, England, and South Africa.

Arguments for and against merit selection typically rely on rhetorical appeals rather
than empirical evidence. Supporters often argue that merit selection insulates appoint-
ment decisions from the political process, resulting in a more qualified and diverse judi-
ciary; critics contend that decision making under merit selection is nonetheless political
and unlikely to produce a more qualified or diverse bench. Unfortunately, little systematic
evidence is available to help adjudicate these competing empirical claims. The best avail-
able evidence tends to engage in comparative institutional analysis, contrasting outcomes
across major selection mechanisms with respect to judicial performance (Choi, Gulati, and
Posner 2010; Owens et al. 2015) and ability to sort on characteristics such as qualifications
or diversity (Goelzhauser 2016). These external approaches are instructive but do not al-
low for evaluating institutional performance with respect to what makes merit selection
unique: the two-stage selection of judges by different entities from fixed choice sets.

In this article, I analyze whether merit selection delivers with respect to its core tenets
by modeling commission and gubernatorial selections from relevant choice sets. Using
original data obtained through public records requests and scraped from individual ap-
plications in Nebraska (the only state to provide substantial information on commission
and gubernatorial selections), the results are mixed. Although commissions and governors
sort on certain legal qualifications, women are disadvantaged at the commission stage
while partisanship matters at both stages. These results have important implications for
the judicial selection debate (e.g., Bonneau and Hall 2009; Hall 2015; Cann and Yates
2016) and our understanding of state court diversification (e.g., Bratton and Spill 2002;
Hurwitz and Lanier 2003; Goelzhauser 2011). More specifically, this project provides
the first systematic empirical evidence concerning merit selection’s institutional performance
that separately accounts for and evaluates commission and gubernatorial choices from rele-

vant candidate pools.

COMPETING CLAIMS ABOUT MERIT SELECTION

Proponents have long argued that merit selection emphasizes qualifications. As the Amer-
ican Judicature Society (n.d.) once put it, the system “is called ‘merit selection’ because the
judicial nominating commission chooses applicants on the basis of their qualifications.”
Scholars have taken two approaches to analyzing the link between merit selection and ju-
dicial quality. First, scholars have analyzed whether different selection systems produce
better-qualified judges (Jacob 1964; Canon 1972; Glick and Emmert 1987). For state su-
preme court justices seated from 1960 through 2014, for example, evidence suggests there
is little difference in qualifications across selection systems (Goelzhauser 2016). Second,

scholars have examined the link between selection institutions and ex post judicial perfor-
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mance (Choi et al. 2010). For example, decisions from merit selection states are not more
or less likely to be overturned by the US Supreme Court (Owens et al. 2015)."

In recent decades, merit selection has increasingly been linked to diversification. As one
scholar put it, “There is no question but that the merit selection system affords greater
opportunites for women and minorities to find their way to the bench” (Krivosha
1987, 19). The argument is that merit selection creates more opportunities for people
from historically disadvantaged groups by mitigating the importance of political connec-
tions. But the empirical evidence is mixed. One study found that selection system mat-
tered little for the number of women and racial minorities on state appellate courts in
1985 and 1999 (Hurwitz and Lanier 2003). However, analyzing data on the seating of
all state supreme court justices from 1960 through 2014 revealed that women are more
likely to be seated under merit selection than unilateral elite appointment, while there
is no difference between merit selection and election; black and nonwhite justices more
generally are more likely to be seated under merit selection and unilateral elite appoint-
ment than election, but there is no difference between the appointment systems (Goelz-
hauser 2016).

Merit selection’s proponents and critics often debate the extent to which the process is
politicized. Proponents contend that merit selection is designed to “de-emphasize partisan
affiliations” (Glick 1978, 513), while critics argue that it “simply moves the focus for po-
litical considerations from the public arena to the closed door meetings of the nominating
commission” (Bopp 2013, 94). Compared to debates over qualifications and diversity,
there is little empirical evidence on the influence of politics under merit selection. Fitzpat-
rick (2016) analyzes data on campaign contributions and primary voting by judges in a
sample of states, concluding that certain indicia of “ideological skew” are more evident
in merit selection states. And Bonica and Sen (forthcoming) find that judges chosen under
merit selection are less politicized than judges picked through unilateral elite appointment
or partisan election while exhibiting a similar level of politicization as judges selected under

nonpartisan election.

MODELING SELECTION FROM CANDIDATE POOLS

Existing studies evaluate merit selection by comparing the outcomes it generates to those
generated by other judicial selection systems. This type of comparative institutional anal-
ysis is fundamentally important because it allows for weighing evidence about the aggre-
gate consequences of institutional design choices concerning judicial selection. But the

results of these inquiries only partially inform our understanding of merit selection’s insti-

1. I am distinguishing judicial selection and retention, since merit selection is primarily a selection
institution as opposed to a retention institution. Although there is a wealth of research on the relation-
ship between retention institutions and judicial behavior (e.g., Hall 1987, 1992; Brace and Hall
1997; Gordon and Huber 2007; Brace and Boyea 2008; Goelzhauser 2012; Canes-Wrone, Clark, and
Kelly 2014; Goelzhauser and Cann 2014), I do not address the issue further here.
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tutional performance. In terms of institutional design, the two-stage selection process is
what makes merit selection unique. While the final outcome is important, a more com-
plete evaluation of merit selection from an institutional design perspective would separately
evaluate commission and gubernatorial decisions from their fixed choice sets. If merit selec-
tion works as intended, commissions and governors should be selecting on qualifications and
diversity rather than political considerations. To date, however, there have been no system-
atic inquiries into the determinants of commission and gubernatorial decision making under
merit selection.

Data limitations may be one reason for the lack of systematic inquiry into the deter-
minants of commission and gubernatorial decision making under merit selection. Many
states merely announce the governor’s appointee, providing little if any information about
the broader applicant pool for any particular position. In an attempt to obtain the relevant
information, I filed public records requests with every state that has a merit selection sys-
tem instituted by constitutional or statutory rule.” The requests specifically asked for lists
of applicants by vacancy, any application materials submitted, lists of commission nom-
inees forwarded to the governor for each vacancy, and lists of appointees for each vacancy.
Only Nebraska provided comprehensive information about the relevant candidate pools,
returning relevant lists along with copies of a short application submitted by each applicant
from 2000 through 2016. Most states reported discarding the relevant information or hav-
ing laws exempting the information from disclosure.

Nebraska was among the first states to adopt merit selection when it did so for its su-
preme court and trial courts of general jurisdiction with a 1962 constitutional amend-
ment; it later adopted merit selection for county courts in 1974 and the intermediate ap-
pellate court upon creation in 1990. In addition to being among merit selection’s earliest
adopters, Nebraska reformers first associated the word “merit” with commission-based ju-
dicial selection (Winters 1966, 1085). As in other states, Nebraska reformers argued that
merit selection would “take [the] judicial office out of the political arena” (Haggart 1962,
731) and “assure appointment . . . of the best qualified judges” (Turner 1961, 625). Fur-
thermore, as has its branches in other states, the League of Women Voters of Nebraska
has long supported merit selection in part because of its perceived benefits with respect
to judicial diversification.” Many perceive the system to be working well, with a past pres-
ident of the State Bar Association recently testifying to the legislature that “Nebraska’s
merit system for the selection of judges has no peers; it is the best there is” (Duggan 2017).

The institutional design of Nebraska’s merit selection system is largely representative.

Judicial nominating commissions, which are in place for each judicial district, include a

2. The requests were limited to states that have merit selection for their highest courts. Voluntary
merit selection states, where governors implement nonbinding, commission-aided judicial selection sys-
tems by executive order, were excluded.

3. See the 2017-18 program on the organization’s website (http://www.lwv-ne.org). See also
Shugerman (2012, 232).
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Nebraska Supreme Court justice serving as a nonvoting ex officio member, four lawyers
appointed by the State Bar Association, and four nonlawyers appointed by the governor.
No more than four of the eight voting members can be copartisans. For any given vacancy,
the relevant commission must forward at least two nominees to the governor for further
consideration. The governor then has 60 days to make an appointment from the list of
nominees; if the governor fails to make an appointment from the list within 60 days,
the chief justice of the Nebraska Supreme Court is authorized to make the appointment
from the same list.

During the sample period from 2000 through 2016, there were 112 vacancies and a
total of 980 applications. Of the 112 vacancies, 50 were for district courts, 44 for county
courts, 3 for juvenile courts, and 5 each for the Workers’ Compensation Court, the Ne-
braska Court of Appeals, and the Nebraska Supreme Court. There were an average of
9 applications per vacancy, with a standard deviation of 4 and a range from 2 to 22. Fig-
ure 1 plots effect differences for the number of applicants by court. The box plots con-
tain three types of information: the median number of applicants displayed with a ver-
tical white line, the 25th and 75th percentiles displayed respectively in the lower and
upper box edges, and lower and upper adjacent values displayed with whiskers (except
where the relevant numbers are included within the 25th or 75th percentiles). On av-
erage, there were fewer applicants for appellate court vacancies than for other vacancies,

although the mean is less than 10 for every level of the judicial hierarchy.

Supreme
Court

Court of
Appeals

District
Courts

Courts

Juvenile
Courts

Workers
Compensation

-l
—ill
—
oy ,
I
—Hl

T T
0 5 10 15 20
Applicants

Figure 1. Effect differences for the number of applicants by court
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There are two dependent variables. In the commission choice model, the outcome of
interest is scored 1 if a particular applicant was nominated by the commission for further
consideration by the governor and 0 otherwise. In the gubernatorial choice model, the
outcome of interest is scored 1 if a particular commission-forwarded nominee was ap-
pointed by the governor and 0 otherwise. The key explanatory variables capture attributes
relevant to the three core areas of debate concerning merit selection: qualifications, diver-
sity, and politics.

To account for general experience in the practice of law, I include variables for the total
number of years of professional experience and years of professional experience squared.
The quadratic term captures potential declining marginal returns to additional years of
experience and concavity as a result of reluctance to select individuals who would notserve
long on the bench (although Nebraska does not have mandatory retirement). Given the
importance of previous judicial experience in selection decisions (see, e.g., Epstein,
Knight, and Martin 2003), I also include a variable capturing the total number of years
of judicial experience. Although applicants for even the lowest positions may have ob-
tained prior judicial experience through service on local or other state courts, I test for con-
ditioning effects by interacting judicial experience with an indicator for appellate court
vacancies.

Several additional measures tap into various perspectives on qualifications. To account
for practice diversity, I include separate indicators for whether an applicant only has expe-
rience in private practice or public service, with experience in both serving as the excluded
baseline. This accounts for the perceived value of having experience breadth. I also include
indicators for whether the candidate noted having received any professional honors (e.g.,
an AV rating from Martindale-Hubbell) or having been reprimanded or disciplined for
professional misconduct.* Two variables are included to tap into the quality of legal train-
ing and intelligence. As a measure of law school quality, I include an indicator scored 1 if
the applicant graduated from the state’s flagship law school (the University of Nebraska—
Lincoln) or an institution anywhere in the country ranked higher than the state’s flagship
school in the U.S. News & World Report rankings.” I capture law school performance with
an indicator for honors scored 1 if an applicant graduated law school with honors, served
on the school’s flagship law review, or had a judicial clerkship after graduation.

Moving to nonlegal factors, gender is accounted for with an indicator variable scored 1
for female applicants and 0 for men. It is unclear whether Nebraska collects information
on race or ethnicity, but in any event this information is not made available in the publicly
disclosed application materials. As noted previously, claims regarding the influence of po-

litical connections are difficult to evaluate empirically in part because the concept remains

4. This information was coded in binary fashion from the questionnaires, which explicitly ask appli-
cants to indicate any professional honors received and bar association reprimands.

5. Rankings were not produced over the entirety of the sample graduation years. However, rankings
are relatively stable over time. I use the 2004 rankings (cf. Sen 2014).
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underdeveloped in the judicial selection context. Furthermore, while there is a burgeoning
political economy literature on the value of political connections, much of it relies on spe-
cialized measures that are inapplicable in the judicial selection context (see, e.g., Fisman
2001; Faccio, Masulis, and McConnell 2006; Ferguson and Voth 2008). Examples of po-
litical connections that are relevant but difficult to systematically observe include friend-
ship and family ties. An accessible although imperfect proxy is having held major political
office or employment ties to a major officeholder (Goelzhauser 2016, 41-45). None of
the applicants held major political offices such as legislator or governor. However, I in-
clude separate indicators for applicants with position ties to the executive or legislative
branches (e.g., legislative aid), scored 1 if these ties were present and 0 otherwise.

Partisan affiliation is captured in two ways. First, I obtained information about appli-
cants’ registered partisan affiliation from the website of the Nebraska secretary of state.® I
include three variables representing different search results: an indicator scored 1 for reg-
istered Democrats and 0 otherwise, an indicator scored 1 for registered nonpartisans and 0
otherwise, and an indicator scored 1 for those for whom no information was available and
0 otherwise.” Registered Republicans are the excluded baseline. Second, I use campaign
donations as a proxy for partisanship (cf. Chilton and Posner 2015). With applicants
who donated more to Republican candidates as the excluded baseline, I include one indi-
cator for those who donated more to Democrats and a second for those who donated
equally to both parties, which in all but one instance meant not donating to either party.
Given that Nebraska is a relatively conservative state that had a Republican governor
throughout the sample period, non-Republicans may be at a disadvantage. I also include
an indicator for applicants who donated to the sitting governor.

Last, I include a battery of controls for certain types of professional experience: pros-
ecutor, public defender, legal services, solo practitioner, and in-house counsel. Controlling
for these potential confounders helps account for heterogeneity in practice experience that
may be correlated with some of the key explanatory variables and the likelihood of success
at either the commission or gubernatorial selection stages.

As noted previously, there were an average of nine applicants per vacancy in the sam-
ple. To get a sense of the characteristics of applicants in a typical pool, I calculated mea-

sures of central tendency for each vacancy and used those to get measures of central ten-

6. See hrtps://www.votercheck.necvr.ne.gov/VoterView/RegistrantSearch.do. In order to observe
registration information, one must know the individual’s name and either birthday or county of res-
idence. Although the public judicial applications do not disclose birth dates, they do include a city
of residence, which I used to find the county of residence.

7. There are various potential reasons for inclusion in this last category. First, the individual may
not be registered to vote in the state. Second, there may be an inconsistency between the name on the
application and the one used to register to vote. For individuals who were not in the database, I con-
ducted a supplemental online search for name variations. Third, some common names generated too
many search results to display; further winnowing requires knowing the birth date, which is not dis-
closed in the public application.
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dency across all sample vacancies. The average years of total experience for applicants
across vacancies is about 22. In a typical pool, about 10% of applicants have judicial ex-
perience; 13% have only public sector experience; 33% have only private practice expe-
rience; 72% report having received a professional honor; 5% have been reprimanded by a
bar association; 55% graduated from the state’s flagship law school or one ranked higher;
18% graduated law school with honors, served on a law review, or had a postgraduation
judicial clerkship; 29% are female; and 76% are registered Republicans. Appendix ta-
ble A1 provides respective summary statistics for samples included in the primary com-

mission and gubernatorial choice models.

EMPIRICAL ANALYSIS

Standard binary choice models such as logit and probit are inappropriate for modeling se-
lection from fixed choice sets. Substantively, a standard binary choice model leverages var-
iation in regressors across all observations to explain some outcome of interest. In the merit
selection context, however, the relevant comparisons are across observations within the
fixed choice sets presented to commissions and governors for a particular vacancy rather
than across all observations comprising the sample period.® Although conditional logistic
regression is well suited for modeling selection from fixed choice sets as a function of
alternative-specific characteristics (McFadden 1973), marginal effects can only be estimated
by setting the fixed effects equal to 0, which results in misleadingly high and potentially
meaningless estimates that can fluctuate substantially based on arbitrary measurement
choices for the explanatory variables (see, e.g., Chamberlain 2007, 1274-78; Karaca-
Mandic, Norton, and Dowd 2012, 267; Beck 2015; Kemp and Silva 2016).” To get a
clearer sense of substantive effects, I approximate the conditional logit by fitting a logistic
regression with (estimated) vacancy fixed effects to account for unobserved heterogeneity
across vacancies (see Beck 2015). Alternative estimation strategies such as employing con-
ditional logistic regression and accounting for potential selection effects in the two-stage

process yield similar results and are provided in appendix B.

Commission Selection
Table 1 presents results from the commission choice models.'® Legal and nonlegal factors

are associated with commission selections. As an initial matter, the estimated coefficient

8. Analogous institutional arrangements in American politics include the selection of congressional
committee chairs (Cann 2008) and opinion assignment on the US Supreme Court (Maltzman, Spriggs,
and Wahlbeck 2000).

9. While odds ratios can be used for substantive effects in the conditional logistic regression context,
they are not well suited for unraveling nonlinearities (see Karaca-Mandic et al. 2012, 266-67).

10. In the commission choice models, the number of observations is less than the total number of
applicants for two reasons. First, Nebraska officials reported mistakenly discarding application materials
for certain individuals. Second, commissions nominated every applicant in five of the vacancies, resulting
in a lack of variation in the outcome variable.
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for the years of experience variable is positive and statistically distinguishable from zero,
while the estimated coefficient for the quadratic term is negative and statistically distin-
guishable from zero. This indicates a concave relationship between years of experience
and the probability of being nominated by a commission. Figure 2 plots the probability
of being nominated across the range of sample values for total years of experience.'" The
probability of being nominated increases steadily through about 35 years of experience, at
which point it begins to decrease; after 53 years of experience, estimate imprecision in-
creases with a relative lack of data in this range and the lower confidence bound crosses
zero.

The estimated coefficient for judicial experience is positive and statistically distinguish-
able from zero."* Figure 3 plots the probability of being nominated across the range of sam-
ple values for total years of judicial experience. The substantive effects are substantial. In-
creasing judicial experience from its mean to 1 standard deviation above its mean is
associated with a change in the probability of commission nomination from .38 [.29,
47] to .44 .33, .54], 2 .05 [.01, .09] difference.'’ Figure 4 plots first differences for this
change as well as changes from zero to one for the other explanatory variables in the pri-
mary model. Model 2 in table 1 includes an interaction term between years of judicial
experience and the appellate vacancy indicator to explore potential modifying effects. Cal-
culating marginal effects reveals that the change in the predicted probability of commis-
sion nomination comparing nonappellate and appellate vacancies is not statistically distin-
guishable from zero for any sample value of judicial experience.'

With respect to other measures of legal qualifications, receiving a professional honor is
associated with a meaningful change in the likelihood of commission nomination. Sub-
stantively, having received a professional honor is associated with an increase in the pre-
dicted probability of commission nomination from .27 [.17, .37] to .38 [.29, .47], a dif-
ference of .11 [.03, .20]. Neither experiential diversity, captured by having public and
private sector experience, nor law school quality and performance is associated with sta-

tistically significant changes in the probability of commission nomination.

11. Predicted probabilities were calculated by setting the fixed effect equal to the modal vacancy
type (district court) and median number of applicants for that vacancy type (10). Continuous variables
were held at their means and binary variables at their modes.

12. Without defining the phrase, the application inquires about “quasi-judicial experience,” which
Black’s Law Dictionary (Black 1979, 1245) describes as “the action, discretion, etc., of public adminis-
trative officers or bodies, who are required to investigate facts, or ascertain the existence of facts, hold
hearings, weigh evidence, and draw conclusions from them, as a basis for their official action, and exer-
cise discretion of a judicial nature.” Examples include being a hearing officer and member of an inde-
pendent investigatory commission. Including a variable for years of quasi-judicial experience does not
substantively alter the results, and the estimated coefficient for the quasi-judicial experience variable is
not statistically distinguishable from zero.

13. Brackets contain 95% confidence intervals. Differences are sometimes off from the constitutive
probabilities owing to rounding.

14. As a robustness check, I fit a model interacting judicial experience with an ordinal measure of
positions in the Nebraska judicial hierarchy. The results are similar.
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Table 1. Commission Choice of Nominees

Model 1 Model 2 Model 3 Model 4 Model 5
Experience 207 207 197 220 22%xx
(.04) (.04) (.04) (.04) (.04)
Experience’ <=0 < =01 < =01 < - 01 < —.01
(<.01) (<.01) (<.01) (<.01) (<.01)
Judicial experience 07* .08* .07* .06** .08*
(.03) (.04) (.04) (.03) (.04)
Only private practice —.25 —.25 —.25 .48 49
(.20) (.20) (.19) (.31) (.32)
Only public service —.10 —.10 .02 —.61** —.60**
(.24) (.24) (.24) (.28) (.28)
Professional honors 52%* 52%* ST 59% S59*
(21) (.21) (.20 (22) (.22)
Bar reprimand —.06 —.05 —.05 —.10 —.09
(.37) (.37) (:37) (:39) (:39)
Locally elite law school —.02 —.01 —.01 —.01 < —.01
(.20 (.21) (:21) (21) (.21)
Law school honors 34 .34 .28 .32 .32
(.23) (.23) (.24) (:25) (.25)
Female —.40%* —.40** — 47 — 447 — .44
(.18) (.18) (.19) (.20 (.20)
Executive experience —1.41% —1.41% —1.73%*%  —1.87%*  —1.87
(.56) (.56) (.60) (.56) (.56)
Legislative experience —1.15* —1.15* —1.01 —1.32% —1.32%
(.59) (.59) (.62) (.60) (.60)
Democrat —.61* —.62* —.48 —.49
(.33) (.34) (.33) (.34)
Nonpartisan —.84* —.84** —.91* —.91*
(.37) (.37) (.41) (.41)
Unclear registration —.30 —.31 —.26 -.27
(22) (.22) (:24) (.24)
Appellate vacancy .06 —.18 13
(.228) (.16) (:25)
Judicial experience x appellate
vacancy —.01 .02 —.03
(-:06) (.006) (:06)
Democratic donor .50
(79)
No donor differential —1.03%*
(.40)
Donated to governor —.32
(:50)
Prosecutor 87 .88%**
(:29) (:29)
Public defender 78 T9r
(:30) (:30)
Legal services .35 .36
(.64) (.64)
Solo practitioner —.53*" —.53**
(21) (.21)
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Table 1 (Continued)

Model 1 Model 2 Model 3 Model 4 Model 5

In-house counsel —1.03**  —1.03"**
(:34) (:34)
Intercept —2.54%%  —2.590  —1.43%* —3.23%  —3.34
(.50) (.52) (.60) (.56) (:59)
Vacancy fixed effects Yes Yes Yes Yes Yes

Akaike information criterion 1,145.15 1,147.12 1,140.44 1,122.63 1,124.40
Bayesian information criterion 1,217.90 1,224.73 1,218.04 1,219.64 1,226.26

Note.—Models fit with logistic regression and vacancy fixed effects. Standard errors (in parentheses) are clustered
by vacancy. Dependent variable = 1 if an applicant was nominated by the commission and 0 otherwise. N' = 944.

* p<.10.

** p<.05.

*E p <.01 (two-tailed).

Turning to nonlegal factors, there is a gender differential in the probability of commis-
sion nomination. Substantively, the predicted probability of being nominated by a com-
mission decreases from .38 [.29, .47] for men to .29 [.20, .39] for women, a difference of
—.09 [—.17, —.01]. This effect is substantively similar to the effect ofa —1 to a +1 stan-
dard deviation change in years of judicial experience, long considered the most influ-
ential factor in judicial selection decisions. Furthermore, this result is consistent across

model specifications. As discussed more fully below, the result may indicate that im-
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Figure 2. Probability of being nominated across total years of experience
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Figure 3. Probability of being nominated across total years of judicial experience

plicit bias affects commission evaluations similar to the way it affects judicial perfor-
mance evaluations (Gill, Lazos, and Waters 2011; Gill 2014). While there are obvious
generalizability concerns, with commissions in other states potentially performing better,
the result suggests that contrary to some arguments the mere institution of commission-
aided selection is not in itself necessarily sufficient to improve opportunities for members
of historically underrepresented groups.

Contrary to another of merit selection’s core tenets, there are a variety of partisan ef-
fects. In the baseline model, registered Democrats appear to be disadvantaged relative to
Republicans in securing commission nominations. Substantively, the predicted probabil-
ity of nomination decreases from .38 [.29, .47] for Republicans to .25 [.12, .39] for Dem-
ocrats, a difference of —.13 [—.26, —.01]. However, this result disappears when con-
trolling for different types of professional experiences (models 4 and 5). Nonpartisan
applicants are more consistently disadvantaged relative to Republicans. The predicted
probability of commission nomination decreases from .38 [.29, .47] for Republicans to
.21 [.06, .30] for registered nonpartisans, a difference of —.17 [—.29, —.05]. Given
the imposed party heterogeneity among commissioners in Nebraska, it may be that non-
partisans do not have a natural constituency (although registered nonpartisans can be ap-
pointed to commissions). Commissions may also desire signaling bipartisanship by send-
ing Republicans and Democrats to the governor. There is no observable difference in the

likelihood of nomination between Democrats and nonpartisans.
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Figure 4. Differences for the commission and gubernatorial choice models

Model 3 reports results using campaign donations as an alternative proxy for partisan-
ship. There is no observable difference between Democratic and Republican donors. How-
ever, applicants with no party donation differential (in all but one instance a result of not
donating to either party) are disadvantaged relative to Republicans and Democrats, per-
haps for the same reasons discussed with respect to partisan affiliation.'® Substantively,
the predicted probability of commission nomination decreases from .59 [.39, .80] for
Republican donors to .34 [.26, .43] for nonpartisan donors, a difference of —.25
[—.44, —.06]." The difference is larger with respect to Democratic donors, with the
predicted probability of commission nomination decreasing from .71 [.38, 1.03] to
.34 [.26, .43], a difference of —.36 [—.66, —.06]."” There is no observable difference
in the likelihood of nomination between Democratic donors and those with no dona-
tion differential. Having donated to the governor is not associated with a meaningful
change in the likelihood of commission nomination.

Politically connected professional experience indicating direct ties to governors or leg-
islators is negatively associated with the likelihood of commission nomination. The pre-

dicted probability of nomination decreases from .38 [.29, .47] for applicants who do not

15. Excluding the observation with donations but no differential yields similar results.

16. This result holds when including the professional experience controls.

17. Predicted probabilities calculated by the delta method, as is often the case in standard statistical
software programs such as Stata, can be greater than 1 as a result of assuming that the sampling
distribution follows a (theoretically unbounded) normal distribution.

https://doi.org/10.1086/695636 Published online by Cambridge University Press


https://doi.org/10.1086/695636

168 | JOURNAL OF LAW AND COURTS | SPRING 2018

have observable professional ties to the governor to .13 [.002, .26] for those who do, a differ-
ence of —.25 [—.39, —.11]. And the predicted probability of nomination decreases from
.38 [.29, .47] for applicants who do not have observable employment ties to a legislator to
.17 [.002, .33], a difference of —.22 [—.38, —.05]. These results hold when controlling
for other types of professional experience in models 4 and 5. Nonetheless, it is important
to be circumspect when drawing substantive conclusions. As an initial matter, it is worth
reiterating that political connections are difficult to observe and measure in this context,
and employment ties are likely to be under- and overinclusive with respect to the under-
lying concept of interest. Furthermore, while these results may suggest that commissions
want to signal the relative unimportance of political connections, a less strategic interpre-
tation may be that these types of positions come with an opportunity cost of not gaining
experience thought to be better preparation for the bench.

With respect to professional experience, model 4 includes controls for common posi-
tions that may be considered more or less valuable by particular observers. Prosecutorial
positions are widely considered to provide valuable experience for the bench, and the results
indicate that having this experience is associated with an increase in the probability of com-
mission nomination from .31 [.18, .43] to .52 [.40, .63], a difference of .21 [.08, .34].
Likewise, serving as a public defender is associated with an increase in the predicted prob-
ability of nomination from .52 [.40, .63] to .70 [.54, .86], a difference of .19 [.06, .31].
Combined, these results suggest that commissions value courtroom experience, having
practiced in the area of criminal law, or both. Having been a solo practitioner, considered
by some in the legal profession to be a low-prestige signal (see Carlin 1962), decreases the
predicted probability of nomination from .52 [.40, .63] to .39 [.28, .49], a difference of
—.13 [—.23, —.03]. Having served as in-house counsel, typically a specialized practice, is
associated with a decrease in the probability of nomination from .52 [.40, .63] t0 .28 [.12,
.44], a difference of —.24 [—.38, —.10].

Gubernatorial Selection

Table 2 displays results from the gubernatorial selection models. The results are noisier
than with the commission choice models, owing to the smaller sample and less variation
in the explanatory variables. Nonetheless, three explanatory variables emerge as consistent
predictors of nominees being appointed to the bench. First, law school quality is positively
associated with appointment. Having graduated from the state’s flagship law school or one
ranked higher is associated with an increase in the probability of appointment from .51
[.31,.70] t0.75 [.54, .97], adifference of .25 [.10, .40]."® Second, having been reprimanded
by the state bar is associated with a decrease in the probability of appointment from .51 [.31,
.70] to .14 [—.03, .31], a difference of —.37 [—.65, —.08].

18. None of the three governors included in the sample attended the University of Nebraska. One
of the governors (Mike Johanns) is a lawyer, but the results are substantively similar controlling for
his appointments.
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With respect to nonlegal factors, while Democratic applicants did not appear to be sys-
tematically disadvantaged relative to Republicans at the commission stage, they were at the
appointment stage. The predicted probability of appointment decreases from .51 [.31,
.70] for registered Republicans to .11 [—.09, .31] for Democrats, a difference of —.40
[—.61, —.19]. As shown in model 3 of table 2, the result is consistent when using dona-
tions to capture partisanship. There, the predicted probability of appointment decreases
from .49 [.13, .85] t0 .06 [—.07, .18], a difference of —.44 [—.79, —.09]. Although this
result is not surprising for anyone conditioned to think about judicial selection as an in-
herently political process, it contradicts claims made by merit selection proponents that
partisan considerations do not affect selection decisions.

Democratic nominees are also disadvantaged relative to nonpartisans and those who do
not have a history of making differential donations to one of the major political parties.
The predicted probability of appointment increases from .11 [—.09, .31] for registered
Democrats to .80 [.48, 1.12] for registered nonpartisans, a difference of .69 [.35, 1.03].
Likewise, the predicted probability of appointment increases from .06 [—.07, .18] for
Democratic donors to .42 [.25, .60] for nominees with no donation differential by party,
a change of .37 [.19, .54]. Figure 4 plots first differences for the commission and guberna-

torial choice models for ease of comparison.

CONCLUSION

This article presents the first systematic empirical evidence regarding merit selection’s in-
ternal institutional performance. Although more than half of all states use merit selection
to fill at least some of their judicial vacancies, little is known about the determinants of
commission and gubernatorial choice under this mechanism. The results from this novel
test of merit selection’s institutional performance are mixed. Consistent with proponents’
arguments, commissions and governors seem to emphasize certain legal qualifications in
their selection decisions. While commissions appear to sort on legal and judicial experi-
ence, governors seem to emphasize law school quality and professional discipline by the
state bar association. Although stakeholders will differ over whether these are the best in-
dicators of judicial qualification, that debate is separate from the one concerning whether
qualifications are relevant to decision making under merit selection.

Other findings point to merit selection’s institutional failure to deliver on certain core
promises. Controlling for qualifications, women appear to be disadvantaged at the com-
mission stage. That this result holds when accounting for differences across vacancies and
commissions raises concerns about systematic bias. Although unraveling the mechanism
underlying that bias lies beyond the scope of this project, the result is consistent with
a broader literature emphasizing the pervasiveness of explicit or implicit bias against
women in the legal profession (e.g., Gill 2014; Sen 2014; Collins, Dumas, and Moyer
2017). This result also partially undermines justifications for the underrepresentation of
women based on undersupply and a lower likelihood of proactively seeking these posi-

tions. Even when qualified women do seek judicial positions, the evidence presented here
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Table 2. Governor Choice of Appointee

Model 1 Model 2 Model 3 Model 4~ Model 5
Experience .07 .07 .09 .07 .07
(11) (.12) (11) (11) (.11)
Experience’ <-.01 <-.01 <-.01 <-.01 <-.01
(<.01) (<.01) (<.01) (<.01) (<.01)
Judicial experience .03 .04 —.02 .04 .05
(.06) (.06) (.05) (.06) (.06)
Only private practice .10 .10 17 .82 .82
(.47) (.47) (.45) (.78) (.77)
Only public service —.08 —.08 —.26 11 11
(58) (:58) (:56) (:65) (:65)
Professional honors 25 .25 .27 32 .32
(.47) (.47) (.45) (.48) (.48)
Bar reprimand —1.84*  —1.83** —1.72* —2.02%  —2.02**
(:89) (:89) (91) (92) (.92)
Locally elite law school 1.09%** 1.09%** 1.07%+* 1.23%+* 1.25%
(:40) (.41) (.40) (42) (.43)
Law school honors .35 .35 .49 42 42
(:48) (.48) (.51) (.50) (.50)
Female .10 .10 27 .02 .02
(.40) (.40) (.40) (42) (.43)
Executive experience =77 —.76 —.67 —1.04 —1.01
(1.07) (1.08) (1.17) (1.19) (1.20)
Legislative experience —.33 —.33 —.48 .03 .02
(1.10) 1.10) 1.12) 1.13) 1.13)
Democrat =213 —2.14* —225% —231*
(.95) (.98) (91) (.93)
Nonpartisan 1.34 1.34 1.56* 1.55*
(.87) (.88) (.87) (.87)
Unclear registration —.03 —.03 —.76 —-.76
(51) (.52) (.50) (.56)
Appellate vacancy 22 .19 —.09
(.80) (79) (:83)
Judicial experience x appellate vacancy <—.01 .05 —.03
(.13) (11) (.12)
Democratic donor —2.80**
(1.23)
No donor differential -.29
(.68)
Donated to governor —.13
(.95)
Prosecutor 73 72
(.66) (.66)
Public defender .81 .82
(71) (71)
Legal services 1.35 1.37
(1.33) (1.33)
Solo practitioner 54 .56
(41) (.42)
In-house counsel —.10 —.11
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Table 2 (Continued)

Model 1 Model 2 Model 3 Model 4  Model 5

(.67) (.67)

Intercept —1.84 —2.04 —2.05 —2.84* —2.64*

(1.57) (1.44) (1.43) (1.70) (1.47)
Vacancy fixed effects Yes Yes Yes Yes Yes
Akaike information criterion 468.21 470.21 476.96 471.74 473.64
Bayesian information criterion 530.66 536.82 543.57 555.01 561.07

Note.—Models fit with logistic regression and vacancy fixed effects. Standard errors (in parentheses) are clustered
by vacancy. Dependent variable = 1 if an applicant was nominated by the commission and 0 otherwise. N = 475.

* p<.10.

** p<.05.

K p <.01 (two-tailed).

suggests they are less likely to be successful than similarly qualified men. As merit selection
states such as Nebraska question how to increase diversity on the bench (see Chesterman
2003), stakeholders should examine potential choke points within the selection process."’

Although reformers arguing for Nebraska’s adoption of merit selection, as in other
states, contend that “the political affiliation of the individual appointed by [the governor]
would be of no consequence” (Haggart 1962, 732), empirical evidence suggests otherwise.
Governors in Nebraska, a conservative state, appear to systematically favor Republican
over Democratic nominees. But partisanship effects are more nuanced at the commission
stage, where Republicans do not enjoy a clear advantage over Democrats, while nonpar-
tisans and those whose partisanship is not readily observable fare worse than Republicans
and to some extent even Democrats. Given that no more than half of a commission’s vot-
ing members can be copartisans, nonpartisans and those whose partisanship is difficult to
observe may have more difficulty attracting a supporting coalition and be of less value for
purposes of intracommission bargaining and compromise.”® While finding that partisan
considerations are relevant under merit selection will not surprise anyone accustomed
to thinking about judicial selection and governmental institutions more broadly as inher-
ently political, clear systematic evidence has been missing in the merit selection context.
Moreover, the absence of partisan considerations has been a key selling point for propo-
nents arguing for reform.

Data availability is an obvious limitation to this study. Although public records re-
quests were made to every state with merit selection instituted by constitutional or stat-

utory rule, Nebraska was the only one to provide enough information from the commis-

19. As noted previously, if Nebraska does collect information about applicant race or ethnicity, it is
not publicly disclosed. While this policy makes it difficult to evaluate the relationship between race and
the probability of success at either the commission or gubernatorial selection stage, the question is an
important one for future research.

20. These results suggest that formal institutional rules mandating partisan balance on merit selec-
tion commissions may have the unintended consequence of distorting nomination pools toward
more ideologically extreme candidates.
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sion and gubernatorial selection stages to perform systematic quantitative analysis. This
raises generalizability concerns that can only be fully resolved with more state cooperation
and better record keeping. However, Nebraska’s merit selection system has long been in
use and is broadly representative with respect to institutional design. Nebraska also resem-
bles other merit selection states on a number of dimensions.”' Moreover, notwithstanding
the generalizability limitation, single-state studies are valuable in situations like this when
states are not the relevant unit of analysis and there are important measurement advan-
tages that enhance internal validity (Nicholson-Crotty and Meier 2002). While addi-
tional data would be welcome, this study offers an important first test of merit selection’s
internal institutional performance and lays the foundation for future work.

With respect to generalizability, it is also important to stress that normative arguments
concerning merit selection have emphasized the positive consequences of implementing
a two-stage commission-led process regardless of state-specific political dynamics. Using
diversification as an example, while a long line of research demonstrates that liberal states
have more diverse courts, some proponents of merit selection argue along the lines that
“there is no question but that the merit selection system affords greater opportunities for
women and minorities to find their way to the bench” (Krivosha 1987, 19; emphasis
added). While the results presented here are based on evidence from one state, they dem-
onstrate that merely instituting commission-based judicial selection is not a panacea for
obtaining particular outcomes of interest such as increased diversification. It may be the
case, for example, that merit selection implementation in a more liberal state would favor
or at least not disadvantage women at the nomination stage, but this would likely say more
about the state than its choice of judicial selection mechanism.

The broader results have important implications for policy debates concerning the de-
sign of judicial selection institutions. Combined with studies of performance in other ju-
dicial selection contexts (Bonneau and Hall 2009, 2016; Streb 2009; Gibson 2012; Bon-
neau and Cann 2015; Hall 2015; Kritzer 2015; Cann and Yates 2016; Goelzhauser
2016), the results presented here help inform policy choices about the potential conse-
quences of large-scale institutional reform. Evidence concerning merit selection’s institu-
tional performance with respect to sorting on qualifications and diversification, for exam-
ple, can be weighed against competing concerns regarding democratic participation and
perceptions of legitimacy. The results also spotlight the potential need for reform in states

21. To examine the extent to which Nebraska is like other merit selection states, I used data from
the Correlates of State Policy Database (Jordan and Grossman 2016), regressing measures of state policy
liberalism (Caughey and Warshaw 2016), gross state product per capita (from the Bureau of Economic
Analysis), culture (from an index of “freedom” developed by the Mercatus Center at George Mason
University), and court professionalism (Squire 2008) on an indicator scored 1 for Nebraska and 0 for all
other states using merit selection (imposed by constitutional or statutory rule) to fill all (not just interim)
judicial vacancies. The sample periods included all available years in the Correlates of State Policy Data-
base corresponding to the sample period used here. The models included year fixed effects and standard
errors clustered by state. The results suggested that Nebraska is not significantly different from other
merit selection states on these dimensions.
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that are committed to using commission-based judicial selection. To combat potential
gender discrimination at the commission stage, for example, evidence suggests that in-
forming people about implicit bias can help to alleviate its influence on decision making
(see, e.g., Devine et al. 2012; Smith et al. 2015; Girod et al. 2016).>* Thus, states might
consider training commissioners on issues concerning implicit bias.

It is worth closing with a note about transparency and evaluation. Meaningful evalu-
ation of institutional performance under merit selection requires detailed information
about the relevant commission and gubernatorial choice sets. Nonetheless, only one state
produced a substantial amount of information about these choice sets. Others reported
discarding the information or having state laws that exempted it from disclosure. Discard-
ing the information prohibits even state officials and merit selection commissions from
conducting meaningful internal performance evaluations. And while state officials may
argue that public disclosure will discourage applications (an untested empirical question),
safeguards can be implemented to deidentify the relevant data, as is common with sensitive
releases concerning criminal justice and health. While this study provides an analytical
guide for further evaluation, it is incumbent on states to develop infrastructures for the
maintenance and dissemination of the information required to analyze the institutional
performance of merit selection systems. In the interim, the lack of transparency and atten-
dant inability to more systematically evaluate merit selection’s inner workings are relevant

factors to consider in the broader judicial selection debate.

22. Although gender quotas are employed in a number of global political contexts (see, e.g., Caul
2001; Schwindt-Bayer 2009; Krook 2010), efforts to impose them on nominee slates may raise consti-
tutional concerns in light of existing Supreme Court precedent.
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APPENDIX A

Table Al. Descriptive Statistics

Commission Choice Models

Gubernatorial Choice Models

(n = 961) (n = 486)

Mean SD Min Max Mean SD Min Max
Experience 21.73 8.89 5 60 23.44 8.34 5 60
Experience’ 551.05 46349 25 3,600 618.77 470.03 25 3,600
Judicial experience .58 2.95 0 34 .84 3.65 0 34
Appellate vacancy .06 24 0 1 .07 .26 0 1
Only private practice .33 47 0 1 .33 47 0 1
Only public service .14 .35 0 1 13 34 0 1
Professional honors 73 .45 0 1 77 42 0 1
Bar reprimand .05 22 0 1 .05 22 0 1
Locally elite law school 49 .50 0 1 48 .50 0 1
Law school honors 15 .36 0 1 17 .38 0 1
Female .30 46 0 1 .25 43 0 1
Executive experience .02 15 0 1 .02 14 0 1
Legislative experience .02 13 0 1 .01 11 0 1
Democrat .08 27 0 1 .06 24 0 1
Nonpartisan .05 22 0 1 .03 .18 0 1
Unclear registration 13 .34 0 1 13 .33 0 1
Democratic donor .02 13 0 1 .03 .16 0 1
No donor differential .87 .34 0 1 .82 .39 0 1
Donated to governor .07 25 0 1 .09 28 0 1
Prosecutor .50 .50 0 1 .53 .50 0 1
Public defender 13 .34 0 1 12 .33 0 1
Legal services .02 15 0 1 .02 14 0 1
Solo practitioner 43 .50 0 1 .40 49 0 1
In-house counsel .10 .30 0 1 .08 28 0 1
APPENDIX B

Alternative Estimation Strategies

This appendix reports a series of robustness checks based on alternative estimation strat-

egies. As noted previously, conditional logistic regression is well suited for modeling selec-

tion from fixed choice sets. Moreover, the conditional logit estimator lends credibility to in-

ference by sweeping up unobserved heterogeneity that varies across but not within grouping

units. In the merit selection context, this means controlling for potential vacancy-invariant

confounders such as the identity of the governor or the position’s corresponding place-

ment in the judicial hierarchy. Tables B1 and B2 display results from models estimated

using conditional logit. Tables B3 and B4 present results based on a linear probability
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model with vacancy fixed effects—a common alternative modeling strategy in fixed choice
contexts (see Beck 2015).%

The sequenced nature of merit selection decisions raises potential concerns about se-
lection bias. To examine potential selection effects, I fit a probit model with vacancy fixed
effects to explain commission decisions and used the results to calculate inverse Mills ratios
for inclusion as explanatory variables in the gubernatorial choice models. The respective
results are displayed in tables B5 and B6. The results are consistent with other estimation
strategies, and the estimated coefficients for the inverse Mills ratios are not statistically dis-
tinguishable from zero.

Two additional strategies for dealing with potential selection effects are not viable here.
While commentators have cautioned against using Heckman’s two-step correction with a
probit outcome model owing to concerns about bias (e.g., Freedman and Sekhon 2010),
the problem may be exacerbated when there is no credible strategy for satisfying the ex-
clusion restriction, which tethers identification to inclusion of a regressor in the selection
equation but not the outcome equation on the understanding that it helps drive selection
but is unrelated to the outcome (e.g., Brandtand Schneider 2007). As with other substan-
tive applications (cf. Black and Boyd 2010, 294 n. 10), it is difficult to identify a plausible
regressor in the merit selection context that satisfies the exclusion restriction. Sartori
(2003) proposes an estimator that circumvents the exclusion restriction assuming certain
conditions are met, but the model fails to converge with this sample while including va-
cancy fixed effects, which are essential to account for the dynamics of selection from fixed

choice sets.

23. Unlike with binary choice models, linear probability estimation with vacancy fixed effects does
not require dropping observations from vacancies with no variation on the outcome variable (see Beck
2015). Thus, the number of observations is higher in those models.
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Table B1. Commission Choice of Nominees (Conditional Logit)

Model 1 Model 2 Model 3 Model 4  Model 5

Experience 187 187 A7 207 207
(.03) (.03) (.03) (.03) (.03)
Experience’ <=0 < =01 < —01 < —.01% < —. 01
(<.01) (<.01) (<.01) (<.01) (<.01)
Judicial experience .06%* .07* .07* .05** .07*
(.03) (.04) (.04) (.03) (.04)
Only private practice —.22 —.22 —.21 43 44
(.17) (.17) (.17) (.28) (.28)
Only public service —-.09 —.08 .02 —.53** —.52%*
(21) (.21) (21) (.24) (.24)
Professional honors A46** A6** 457 52%x* S52HH
(.18) (.18) (.18) (.19) (.19)
Bar reprimand —.05 —.05 —.05 —.09 —.08
(.33) (.33) (.32) (.34) (.34)
Locally elite law school —.02 —.02 —.02 —.01 —.01
(.18) (.18) (.18) (.18) (.18)
Law school honors 31 31 25 29 .28
(.20) (.20) (21) (21) (.21)
Female —.36™* —.36™* —.42% —.39** —.39*
(.16) (.16) (.17) (.17) (.17)
Executive experience —1.25%  —124" —150"*% —1.64"* —1.64"
(.50) (.50) (:52) (:49) (.49)
Legislative experience —1.01* —1.01* —.89 —L17% =117
(.52) (.52) (.55) (.53) (.53)
Democrat —.53* —.54* —.42 —.43
(29) (29) (29) (:30)
Nonpartisan —.75% —.76™* —.82%* —.82%*
(.33) (.33) (.37) (.37)
Unclear registration —.26 —.27 —.23 —.24
(.20) (.20) (21) (.21)
Judicial experience x appellate vacancy —.01 .01 —.03
(.05) (.05) (.05)
Democratic donor 47
(.69)
No donor differential —.86**
(:34)
Donated to governor —.24
(:44)
Prosecutor TT 78xx*
(.25) (.26)
Public defender .68%* 697
(.26) (:27)
Legal services .30 31
(.57) (.57)
176
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Table B1 (Continued)

Model 1 Model 2 Model 3 Model 4  Model 5

Solo practitioner — 47 — 47
(.18) (.18)
In-house counsel —.92%** —.92%x*
(.30) (.30)
Akaike information criterion 888.72 890.68 885.17 869.82 871.58
Bayesian information criterion 961.47 968.28 962.77 966.82 973.44

Note.—Models fit with conditional logistic regression with vacancy as the grouping variable. Standard errors (in
parentheses) are clustered by vacancy. Dependent variable = 1 if an applicant was nominated by the commission and 0
otherwise. The coefficient for the appellate vacancy constitutive term is not estimated in these models because it is per-
fectly collinear with the fixed effects. This differs from the logit with vacancy fixed effects used to fit the primary models.
Here, the fixed effects are not directly estimated. NV = 944.

* p<.10.

** p<.05.

HHE p<.01 (two-tailed).

Table B2. Governor Choice of Nominees (Conditional Logit)

Model 1 Model 2 Model 3 Model 4  Model 5

Experience .06 .06 .08 .06 .06
(.09) (.09) (.08) (.08) (.08)
Experience’ <-.01 <-.01 <-.01 <-.01 <-.01
(<.01) (<.01) (<.01) (<.01) (<.01)
Judicial experience .02 .03 —.01 .02 .04
(.04) (.04) (.04) (.04) (.04)
Only private practice .09 .09 12 .65 .65
(.35) (:35) (.34) (.58) (.57)
Only public service —.01 —.02 —.17 .13 13
(43) (.43) (.42) (:48) (.48)
Professional honors .18 .18 .20 24 24
(:36) (:36) (34) (:36) (:36)
Bar reprimand —1.30* —1.30* —1.28* —1.43* —1.42*
(71) (72) (71) (74) (74)
Locally elite law school T4 T4 75 847 857
(.28) (.28) (:29) (:29) (.30)
Law school honors 23 23 .33 27 .28
(33) (:34) (:36) (:35) (:35)
Female .08 .08 21 .03 .03
(29) (29) (29) (:30) (31)
Executive experience —.60 —.59 —.53 —.78 —.76
(.81) (.81) (.83) (.87) (.87)
Legislative experience —.30 —.31 —.45 —.08 —.09
(.82) (.82) (.83) (.82) (.82)
Democrat —1.55%  —1.56** —1.63"*  —1.68**
(77) (.79) (.73) (.74)
Nonpartisan .96 .96 1.13* 1.12*
(.64) (.64) (.63) (.63)
177
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Table B2 (Continued)

Model 1 Model 2 Model 3 Model 4~ Model 5
Unclear registration — .44 —.44 —.55 —.56
(.38) (.39) (41) (.42)
Judicial experience x appellate vacancy —.01 .03 —.03
(.08) (.07) (.07)
Democratic donor —2.06**
(.93)
No donor differential -.19
(48)
Donated to governor —.09
(.69)
Prosecutor .57 .56
(49) (.49)
Public defender .60 .61
(51) (51)
Legal services 1.00 1.01
(.99) (.99)
Solo practitioner 40 41
(:29) (.29)
In-house counsel —.09 —-.10
(.49) (.49)
Akaike information criterion 297.66 299.64 303.97 302.65 304.55
Bayesian information criterion 360.11 366.26 370.58 385.92 391.98

Note.—Models fit with conditional logistic regression with vacancy as the grouping variable. Standard errors (in

parentheses) are clustered by vacancy. Dependent variable = 1 if a nominee was appointed by the commission and 0

otherwise. The coefficient for the appellate vacancy constitutive term is not estimated in these models because it is per-

fectly collinear with the fixed effects. This differs from the logit with vacancy fixed effects used to fit the primary models.
Here, the fixed effects are not directly estimated. N = 475.

* p<.10
** p<.05.
*HE p<.01 (two-tailed).

Table B3. Commission Choice of Nominees (Linear Probability Model)

Model 1 Model 2 Model 3 Model 4 Model 5
Experience 04 .04%** .04 .04 .04%**
(.01) (.01) (.01) (.01) (.01)
Experience? < =01 < =01 < — 017 < — 01 < — .01
(<.01) (<.01) (<.01) (<.01) (<.01)
Judicial experience 01 .01** .01 01+ .01**
(.00) (.01) (.01) (<.01) (.01)
Only private practice —.05 —.05 —.05 .09 .09
(.04) (.04) (.04) (.06) (.00)
Only public service —.02 —.02 <-—.01 —.12% —.12%
(.05) (.08) (.05) (.05) (.05)
Professional honors A1 A1 1 2% TR
(.04) (.04) (.04) (.04) (.04)
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Table B3 (Continued)

Model 1 Model 2 Model 3 Model 4 Model 5

Bar reprimand —.02 —.02 —.02 —.02 —.02
(.08) (.08) (.08) (.08) (.08)
Locally elite law school <—.01 <—.01 <—.01 <—.01 <—.01
(.04) (.04) (.04) (.04) (.04)
Law school honors .07 .07 .06 .07 .07
(.05) (.05) (.05) (.05) (.05)
Female —.08** —.08** —.09* —.09** —.09**
(.04) (.04) (.04) (.04) (.04)
Executive experience —.28" —.28" —.33 —.34%* — .34
(11) (.11) (.11) (.10) (.10)
Legislative experience —.23* —.23* —.21* —.24%* —.24**
(.11) (11) (.11) (.10) (.10)
Democrat —.12* —.12* —.10 —.10
(.06) (.06) (.06) (.06)
Nonpartisan —.16%* —.16** —. 17 —.17
(.06) (.06) (.07) (.07)
Unclear registration —.06 —.06 —.05 —.05
(.05) (.05) (.05) (.05)
Judicial experience X appellate
vacancy <.01 .01 <—.01
(.01) (.01) (.01)
Democratic donor 11
(.14)
No donor differential —.19%*
(.07)
Donated to governor —.05
(.09)
Prosecutor 16%* 16+
(.05) (.05)
Public defender 164+ 16%*
(.06) (.06)
Legal services .08 .08
(.11) (.11)
Solo practitioner —.10** —.10**
(.04) (.04)
In-house counsel —.19%* —.19%*
(.06) (.06)
Intercept —.06 —.06 12 —.16* —.16*
(.09) (.09) (.11) (.10) (.10)
Vacancy fixed effects Yes Yes Yes Yes Yes

Akaike information criterion 1,213.15 1,215.14 1,208.47 1,191.75 1,193.74
Bayesian information criterion 1,286.17 1,293.03 1,286.35 1,289.11 1,295.97

Note.—Models fit with fixed effects linear regression. Standard errors (in parentheses) are clustered by vacancy.
Dependent variable = 1 if an applicant was nominated by the commission and 0 otherwise. The coefficient for the
appellate vacancy constitutive term is not estimated in these models because it is perfectly collinear with the fixed effects.
This differs from the logit with vacancy fixed effects used to fit the primary models. Here, the fixed effects are not di-
rectly estimated. NV = 961.

* p<.10.

** p<.05.

*HE p<.01 (two-tailed).
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Table B4. Governor Choice of Nominees (Linear Probability Model)

Model 1 Model 2 Model 3 Model 4~ Model 5
Experience <.01 <.01 <.01 <.01 <.01
(.01) (.01) (.01) (.01) (.01)
Experience’ <-.01 <-.01 <-.01 <-.01 <-.01
(<.01) (<.01) (<.01) (<.01) (<.01)
Judicial experience .01 <.01 <—.01 .01 .01
(.01) (.01) (.01) (.01) (.01)
Only private practice .02 .02 .03 .10 .10
(.06) (.00) (.00) (.09) (.10)
Only public service —.02 —.02 —.05 <—.01 <—.01
(.08) (.08) (.08) (.09) (.09)
Professional honors .04 .04 .04 .06 .06
(.06) (.06) (.06) (.06) (.06)
Bar reprimand 7y V) L 2 S V)
(.08) (.08) (.07) (.08) (.08)
Locally elite law school 19 19 A7 207 207
(.06) (.06) (.06) (.06) (.06)
Law school honors .06 .06 .08 .07 .07
(.07) (.07) (.08) (.07) (.07)
Female .02 .02 .03 <-.01 <-.01
(.06) (.06) (.06) (.06) (.06)
Executive experience —.08 —.08 —.04 —.09 —.09
(.08) (.08) (.09) (.10) (.10)
Legislative experience —.03 —.02 —.05 .03 .03
(.14) (.14) (.15) (.14) (.14)
Democrat —25F =24 —26%%  —26™*
(.07) (.07) (.07) (.07)
Nonpartisan .20 .20 21 21
(.13) (.14) (.14) (.14)
Unclear registration —.09 —.09 —.09 —.09
(.06) (.06) (.06) (.06)
Judicial experience x appellate vacancy <.01 .01 <—.01
(.02) (.02) (.02)
Democratic donor —.30%*
(.12
No donor differential —.05
(11)
Donated to governor —.02
(.14)
Prosecutor .09 .09
(.08) (.08)
Public defender .09 .09
(.10 (.10)
Legal services 17 17
(.18) (.18)
Solo practitioner .07 .07
(.06) (.06)
In-house counsel <—-.01 <-.01
(.09) (.09)
Intercept 15 14 .15 .02 .02
(.13) (.13) (.17) (.16) (.16)
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Table B4 (Continued)

Model 1 Model 2 Model 3 Model 4  Model 5

Vacancy fixed effects Yes Yes Yes Yes Yes
Akaike information criterion 480.12 482.07 490.00 485.09 487.09
Bayesian information criterion 542.91 549.05 556.98 568.82 575.00

Note.—Models fit with fixed effects linear regression. Standard errors (in parentheses) are clustered by vacancy.
Dependent variable = 1 if an applicant was nominated by the commission and 0 otherwise. The coefficient for the
appellate vacancy constitutive term is not estimated in these models because it is perfectly collinear with the fixed effects.
This differs from the logit with vacancy fixed effects used to fit the primary models. Here, the fixed effects are not di-
rectly estimated. N = 486.

* p<.10.

** p<.05.

. p <.01 (two-tailed).

Table B5. Commission Choice of Nominees (Probit)

Model 1 Model 2 Model 3 Model 4 Model 5

Experience 2% 2w e 3% 3%
(.02) (.02) (.02) (.02) (:02)
Experience’ < —01FF < =01 <01 < =01 < — 01
(<.01) (<.01) (<.01) (<.01) (<.01)
Judicial experience .04** .05* .04* .04** .05**
(.02) (.03) (.03) (.02) (.03)
Only private practice —.15 —.15 —.15 .27 .28
(.12) (.12) (.11) (.19) (.19)
Only public service —.06 —-.06 .01 —.35" —.35"
(.15) (.15) (.15) (.17) (.17)
Professional honors 32w 32+ 31+ 36™* 36™*
(.12) (.12) (.12) (.13) (.13)
Bar reprimand —.04 —.03 —.03 —.07 —.06
(:22) (22) (:23) (.23) (.23)
Locally elite law school —.02 —.02 —.02 —.01 —.01
(12) (12) (.13) (.13) (.13)
Law school honors 21 21 .18 .18 .18
(.14) (.14) (.14) (.15) (.15)
Female —.23% —.23% — .27 —.25%* —.25%
(11) (11) (12) (12) (12)
Executive experience —.83** —.83** —1.00%*  —1.07***  —1.07"*
(.33) (.33) (.37) (.34) (.34)
Legislative experience —.70%* =71 —.62* =79 —.80**
(.35) (:35) (.36) (.36) (.36)
Democrat —.39* —.39* —.29 —.30
(.18) (.20 (.20 (.20
Nonpartisan —.52%* —.52% —.54** —.54*
(22) (22) (.24) (.24)
Unclear registration -.19 -.19 —-.16 -.17
(.13) (.14) (.14) (.14)
Appellate vacancy .04 —.11 .07
(.14) (.10) (.15)
Judicial experience x appellate
vacancy —.01 .01 —.02
(.04) (.04) (.04)
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Table B5 (Continued)

Model 1 Model 2 Model 3 Model 4 Model 5

Democratic donor 25
(-406)
No donor differential —.62%**
(.24)
Donated to governor -.20
(:30)
Prosecutor ST 52%x*
(.17) (.17)
Public defender 46%F* 467
(.18) (.18)
Legal services .19 .20
(.38) (.38)
Solo practitioner —.30%* —.30%*
(.13) (.13)
In-house counsel —.62%** —.62%**
(.20) (.20)
Intercept —1.51%** —1.54*** —.82% —1.94** —2.00%**
(.26) (.30) (.36) (.33) (.35)
Vacancy fixed effects Yes Yes Yes Yes Yes

Akaike information criterion 1,144.93 1,146.90 1,141.12 1,123.30 1,125.04
Bayesian information criterion  1,217.68 1,224.51 1,218.72 1,220.31 1,226.89

Note.—Models fit with probit and vacancy fixed effects. Standard errors (in parentheses) are clustered by vacancy.
Dependent variable = 1 if an applicant was nominated by the commission and 0 otherwise. N = 944.

* p<.10.

** p<.05.

R p <01 (two-tailed).

Table B6. Governor Choice of Nominees (Probit Accounting for Sample Selection)

Model 1 Model 2 Model 3 Model 4 Model 5

Experience 13 12 21* .03 .01
(.14) (.14) (.12) (.11) (.11)
Experience’ <-.01 <-.01 <—-.01" <-.01 <—-.01
(<.01) (<.01) (<.01) (<.01) (<.01)
Judicial experience .05 .04 .03 .02 .02
(.05) (.05) (.04) (.04) (.04)
Only private practice —.07 —.06 —.12 .34 .30
(:30) (:30) (.29) (.47) (.47)
Only public service —.09 —.09 -.13 .14 .19
(.32) (32) (.31) (.44) (.43)
Professional honors .34 .32 .49 17 .11
(:39) (:39) (.34) (.37) (.36)
Bar reprimand —1.10%* —1.10* —1.06™ —1.21* —1.20**
(.47) (.47) (.48) (.49) (.49)
Locally elite law school 59 .59** .60** .69 70
(:24) (24) (23) (:25) (:25)
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Table B6 (Continued)

Model 1  Model 2  Model 3 Model 4 Model 5

Law school honors 24 23 .40 13 11
(:34) (:34) (:33) (32) (:32)
Female -.17 —.15 —.28 —.06 —.02
(.33) (.33) (.32) (.31) (.30)
Executive experience -.93 —.87 —1.53 —.30 —.12
(1.05) (1.04) (1.07) (1.05) (1.02)
Legislative experience —.76 -.71 —1.23 .04 15
(.90) (.90) (.78) (.82) (.81)
Democrat —1.60**  —1.52** —1.32* —1.30**
(.67) (.68) (.56) (.57)
Nonpartisan .08 12 .63 72
(.81) (.81) (.70) (.69)
Unclear registration —.44 —.48 —.43 —.40
(.35) (.35) (.33) (.33)
Appellate vacancy 17 —.04 .09
(.47) (.50) (.50)
Judicial experience x appellate vacancy <.01 .06 —.02
(.07) (.07) (.07)
Democratic donor —1.32*
(.73)
No donor differential —.95*
(.56)
Donated to governor -.35
(:52)
Prosecutor 29 21
(.:54) (:53)
Public defender .40 .34
(:56) (:55)
Legal services .81 .79
(.72) (.72)
Solo practitioner 42 47
(32) (:32)
In-house counsel —.01 .07
(.55) (.54)
Mills ratio 1.25 1.12 2.30 —.11 —.38
(1.92) (1.90) (1.59) (1.41) (1.36)
Intercept —3.04 —3.00 —423* —1.12 —.62
(3.34) (3.25) (2.36) (2.88) (2.68)
Vacancy fixed effects Yes Yes Yes Yes Yes
Akaike information criterion 457.49 459.57 462.90 460.87 462.72
Bayesian information criterion 523.62 529.84 533.17 547.67 553.65

Note.—Models fit with probit and vacancy fixed effects. Standard errors (in parentheses) are clustered by vacancy.
Dependent variable = 1 if a nominee was appointed by the governor and 0 otherwise. N = 461.

* p<.10.

** p<.05.

*HE p<0.01 (two-tailed).
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