ON REALIST LEGITIMACY*

By FaBraN WENDT

Abstract: In the last ten or fifteen years, realism has emerged as a distinct approach in
political theory. Realists are skeptical about the merits of abstract theories of justice. They
regard peace, order, and stability as the primary goals of politics. One of the more concrete
aims of realists is to develop a realist perspective on legitimacy. I argue that realist accounts
of legitimacy are unconvincing, because they do not solve what I call the “puzzle of legit-
imacy”: the puzzle of how some persons can have the right to rule over others, given that
all persons are equals. I focus on the realist accounts of legitimacy developed by Bernard
Williams and John Horton.

In the last ten or fifteen years, realism has emerged as a distinct approach
in political theory.! Realists are skeptical about the merits of abstract the-
ories of justice; they regard peace, order, and stability as the primary goals
of politics. One of the more concrete aims of realists is to develop a realist
perspective on legitimacy.? I will argue that realist accounts of legitimacy
are unconvincing, because they do not solve what I call the “puzzle of
legitimacy”: the puzzle of how some persons can have the right to rule
over others, given that all persons are equals. I focus on the realist accounts
of legitimacy developed by Bernard Williams and John Horton.?

The essay has five sections. In the first section, I explain what legitimacy
is supposed to be and I introduce the “puzzle of legitimacy.” I then turn
to Williams’s and Horton’s accounts of legitimacy. Both offer theories of
legitimacy that are attitude-sensitive (second section) and context-sensitive
(third section): their theories are sensitive to the attitudes of real people,

I am grateful to John Horton for extremely helpful written comments. Earlier versions of
the article were presented at a conference on compromise and disagreement in Copenhagen
in May 2015 and at a conference on modus vivendi in Miinster in July 2015. I would like to
thank both audiences for excellent discussions.

! For an overview, see William Galston, “Realism in Political Theory,” European Journal
of Political Theory 9 (2010): 385-411; and Enzo Rossi and Matt Sleat, “Realism in Normative
Political Theory,” Philosophy Compass 9 (2014): 689-701. Among the most influential realist
works are John Gray, Two Faces of Liberalism (New York: New Press, 2000); Bernard Williams,
In the Beginning Was the Deed (Princeton, NJ: Princeton University Press, 2005); and Raymond
Geuss, Philosophy and Real Politics (Princeton, NJ: Princeton University Press, 2008).

2 Not all realists aim at a theory of legitimacy. Geuss apparently is a skeptic: “The beliefs
that lie at the base of forms of legitimation are often as confused, potentially contradictory,
incomplete, and pliable as anything else, and they can in principle be manipulated, although
in most cases not ad libitum” (Philosophy and Real Politics, 36).

3 Williams, In the Beginning Was the Deed; John Horton, “Realism, Liberal Moralism and a
Political Theory of Modus Vivendi,” European Journal of Political Theory 9 (2010): 431-48;
John Horton, “Political Legitimacy, Justice and Consent,” Critical Review of International
Social and Political Philosophy 15 (2012): 129-48.
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and they yield judgments about state legitimacy that are sensitive to the
relative historical and cultural context. In the fourth section, I argue that
Horton’s and Williams’s accounts do not help to solve the puzzle of legiti-
macy. In the fifth section, I point out why realists should not deny that the
puzzle of legitimacy is a puzzle.

I. TaE PuzzLE OF LEGITIMACY

When a state has the right to rule, then it is legitimate, according to the
most common understanding of legitimacy. States have the right to rule
when they have a certain bundle of rights. At a minimum, this bundle
comprises a Hohfeldian liberty-right to enact and enforce (certain kinds
of) laws.* Traditionally, the right to rule is conceived as also comprising a
Hohfeldian claim-right to be obeyed, with corresponding duties or obliga-
tions to obey on the side of the citizens. I will here assume that this claim-
right is not necessary for legitimacy. But while the state may not need this
claim-right, a mere liberty-right to enact (certain kinds of) laws is not suf-
ficient.5 In addition to a moral liberty to enact and enforce (certain kinds
of) laws, the state also needs Hohfeldian moral powers to thereby impose
moral and legal duties on citizens. In general, a power is a second-order
capacity to change people’s first-order status as defined by claim-rights
and liberties (and duties and “no-rights” as their respective correlates).
A power correlates with a Hohfeldian liability to have one’s first-order
status changed. The state needs moral powers to impose duties on citizens
because this is what the state does when it enacts laws: it imposes moral
and legal duties on citizens to respect these laws. The state’s power to
impose duties is acknowledged in most accounts of legitimacy (or “political
authority”).® Realists do not seem to disagree with this picture of legit-
imacy. Thus, John Horton says that “the role of an account of political
legitimacy is to explain how it is that a state has the right or, as I shall say,

4 See, for example, Christopher Heath Wellman, “Liberalism, Samaritanism, and Political
Legitimacy,” Philosophy & Public Affairs 25 (1996): 211-37, at 212; David Copp, “The Idea
of a Legitimate State,” Philosophy & Public Affairs 28 (1999): 3-45 , at 13—6; Allen Buchanan,
“Political Legitimacy and Democracy,” Ethics 112 (2002): 689-719, at 695. On Hohfeldian
rights, see Wesley Newcomb Hohfeld, Fundamental Legal Conceptions as Applied in Judi-
cial Reasoning, ed. David Campbell and Philip Thomas (Burlington, VT: Ashgate, 2001
[1913/17]).

5 See Fabian Wendyt, “Political Authority and the Minimal State,” Social Theory and Practice
42 (2016): 97-122, at 117-21.

¢ See, for example, Copp, “The Idea of a Legitimate State,” 4-5; A. John Simmons, “Justi-
fication and Legitimacy,” Ethics 109 (1999): 739-71, at 746, 752; Joseph Raz, “The Problem of
Authority: Revisiting the Service Conception,” Minnesota Law Review 90 (2006): 100344,
at 1012; Thomas Christiano, The Constitution of Equality (Oxford: Oxford University Press,
2008), 244; David Estlund, Democratic Authority: A Philosophical Framework (Princeton, NJ:
Princeton University Press, 2008), 143; William Edmundson, “Political Authority, Moral
Powers and the Intrinsic Value of Obedience,” Oxford Journal of Legal Studies 30 (2010):
179-91, at 180.
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the authority, to govern those who are subject to it.”” And he writes that
judgments about state legitimacy imply that the state is “entitled to make
claims on me that I as, say, a British citizen, along with other British citizens,
take to impose obligations on us.”®

To be sure, sometimes the terms “legitimate” and “legitimacy” are used
in a different way. Sometimes “legitimate” is simply used as a synonym
for “justifiable,” without any specific connection to the right to rule. Some-
times “legitimacy” is used as a purely descriptive term for states that are
acknowledged as states by the international community. But political phi-
losophy and political theory have usually been interested in legitimacy
as a normative notion, and as a normative notion that is distinct from the
generic “justifiability.”

Some philosophers distinguish between a state’s legitimacy and its po-
litical authority. For example, Allen Buchanan regards a state as legitimate
when it has Hohfeldian liberty-rights to enact and enforce (certain kinds
of) laws, and as having political authority when it has a claim-right to be
obeyed in addition.’ Since I think that states need more than mere liberty-
rights, but less than a claim-right to be obeyed, I use “legitimacy” and
“political authority” interchangeably for states that have moral liberty-
rights to enact and enforce (certain kinds of) laws and have moral powers
to thereby impose moral and legal duties on citizens.

When states are legitimate, they have a certain bundle of rights. But, of
course, a state is merely an institutional structure, in which real persons
fill certain roles.!” Hence in the end, it is particular persons that have the
rights that constitute a state’s legitimacy. It is true that these persons have
the right to rule only derivatively. Basically, the right to rule resides in
institutional roles. But this does not change the fact that real persons must
fill these roles in the end, and that real persons, hence, come to have the
right to rule that is assigned to a role. One cannot discuss the right to rule
of the state without discussing the right to rule that persons have over
other persons. It should also be noted that the right to rule is sometimes
dispersed over different roles within the institutional structure of the state
and, hence, over different persons. Most importantly, though, one part
of the institutional structure of a state will be the legislature, which has
the right to enact laws and thereby impose duties on citizens. Members
of the legislature (whether the legislature is constituted by members of a

7 Horton, “Political Legitimacy, Justice and Consent,” 130. Sleat, whose account of legit-
imacy is inspired by Williams, explicitly speaks of the right to rule. See Matt Sleat, “Justice
and Legitimacy in Contemporary Liberal Thought: A Critique,” Social Theory and Practice 41
(2015): 230-52, at 248; as does Mark Philp, “What is to be Done? Political Theory and Political
Realism,” European Journal of Political Theory 9 (2010): 466—84, at 471.

8 Horton, “Political Legitimacy, Justice and Consent,” 135.

° Buchanan, “Political Legitimacy and Democracy.”

10Tt should be noted that a particular government may lack legitimacy even within a
legitimate state.
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parliament, or by an absolute monarch) thus command the most impor-
tant part of the right to rule.

Now the puzzle is how states could actually be legitimate: How could
some persons acquire the right to rule over others?! This is a perplex-
ing question because quite plausibly there are no “natural” rulers. Setting
aside the case of children and the seriously cognitively incapacitated, all
persons can be assumed to be equals. There are no natural relations of
authority and subordination among persons. If there are any “natural
rights” or “human rights” at all, they are certainly equal rights, held
by everyone. No one naturally has a right that other persons lack, and
certainly not the right to rule over others. If that is correct, then we have
to come up with some account of how states (and particular persons that
fill certain roles within states) could come to acquire a right to rule. Yet if
persons are conceived as originally having equal rights — as being equals —
it seems hard to find such a story. This is the puzzle of legitimacy.

Of course, the Lockean liberal tradition has a straightforward answer
to the puzzle of legitimacy: the state’s right to rule is understood as based
on the free consent of everyone. If some have the right to rule over others,
this right must have been voluntarily transferred to them. If persons orig-
inally have the same rights, then only free transfer can lead to an unequal
distribution of rights. The obvious problem for this Lockean account of
legitimacy is, of course, that such free consent has never been given.!?
Contemporary Lockeans like A. John Simmons, thus, draw the conclusion
that all existing and probably all future states are illegitimate. They lack
the right to rule.!

I'would like to add four short sidenotes before I come to realist theories
of legitimacy that try to avoid the conclusion drawn by consent theorists.
The first is that “states” in their modern form have come into existence
(more or less) in the nineteenth century. Medieval Russia or ancient Babylon
may not properly be called “states” in the modern sense, although they
certainly were political communities, and their rulers certainly claimed to
have the right to rule. For the sake of simplicity, I will for the most part also
speak of “states” when referring to older forms of political community.

Second, solving the puzzle of legitimacy is not identical to explaining
political obligations. Political obligations are what citizens are supposed

T here presuppose that the right to rule is exclusive: not everyone has it. This is disputed
by Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974), 89, 108-9, 114-15.
I critically discuss Nozick’s account in my “Political Authority and the Minimal State”.

12T will briefly discuss the idea of tacit consent later.

13 Being a “philosophical anarchist,” Simmons argues that there may nonetheless be good
reasons not to oppose some kinds of states. One reason not to oppose illegitimate states may
be that (some kinds of) states promote justice (“Justification and Legitimacy,” 752-54). Elsewhere
I argue that one cannot separate the questions of a state’s justice and its political authority
so easily: states without political authority are unjust because they have legal powers over
others, but lack the corresponding moral powers. See Fabian Wendt, “Justice and Political
Authority in Left-Libertarianism,” Politics, Philosophy & Economics 14 (2015): 316-39.
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to have. Legitimacy refers to the rights that the state is supposed to have
(as well as the persons filling certain roles within the institutional struc-
ture of the state). Citizens could have political obligations without the
state being legitimate, since political obligations need not be imposed by
rulers. For example, a theory of political obligation could claim that citi-
zens have an obligation not to oppose states that do more good than harm,
even if these states are not legitimate and did not impose any obligations
on citizens. Another theory of political obligation could claim that citizens
have an obligation to support certain state institutions when they freely
accepted benefits from those institutions, even though this obligation was
not imposed on them. So legitimacy and political obligations are separate
matters (although of course related). John Horton indeed does not refer to
his associative theory of political obligations in his recent article on state
legitimacy.!*

Third, the puzzle of legitimacy is not dissolved in democracies. While
it is true that in a democracy no person is born with a right to rule over
others, and everyone can in principle be elected and thus acquire a right
to rule over others (i.e., the liberty-right to co-enact laws and the power to
thereby impose duties on citizens), this does not change the fact that some
have the right to rule over others without this being legitimized by every-
one’s consent. Voting does not help for two reasons. First, many people do
not vote. Second, we have no vote on whether we want to grant the right
to rule to some group of persons.!®

Fourth, rights are not scalar or gradual, and so legitimacy must be a
binary notion.!¢ Either a state has the right to rule or not, either it is legit-
imate or not. But a state may come closer or less close to being legitimate,
and in that sense legitimacy may be regarded as a “reachable threshold.”!”
What brings a state closer to being legitimate will depend upon one’s
theory of legitimacy.

II. ATTITUDE-SENSITIVITY

Simmons’s conclusion that all states are illegitimate seems unacceptable
to many political theorists, including realists like Horton.'® We can call it
the Simmons-conclusion. We seem to need some theory of legitimacy that

14 For his theory of political obligations, see John Horton, Political Obligation (Basingstoke,
UK: Palgrave Macmillan, 2010); for his theory of legitimacy see Horton, “Realism, Liberal
Moralism and a Political Theory of Modus Vivendi”; and Horton, “Political Legitimacy,
Justice and Consent”. He certainly thinks that the two should fit together in some way.

15 Of course, there are sophisticated theories of democracy that try to solve the puzzle of
legitimacy (Christiano, The Constitution of Equality). I cannot discuss these theories here.

16 Williams seems to disagree (In the Beginning Was the Deed, 10).

17 Edward Hall, “Bernard Williams and the Basic Legitimation Demand: A Defence,” Political
Studies 63 (2015): 466-80, at 468.

8 Horton, “Political Legitimacy, Justice and Consent,” 137-41.
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allows us to conclude that at least some states are legitimate. Of course
other, non-Lockean strands within the liberal tradition have already tried
to provide such a theory and, hence, have denied that actual consent is
necessary for legitimacy. Yet at least the realist thinkers I mainly discuss
here — John Horton and Bernard Williams — apparently want to retain
something from the Lockean consent tradition.!” Horton wants to “restore
the connection between political legitimacy and the beliefs and attitudes
of those subject to it.”?’ As literal consent cannot be had, the connection
to the citizens’ attitudes must be something weaker than consent. So the
idea is to avoid the Simmons-conclusion while meeting what I would like
to call the desideratum of attitude-sensitivity. I think that attitude-sensitivity
would indeed be an attractive feature for a realist theory of legitimacy,
mainly because it would be surprising if a solution to the puzzle of
legitimacy could ignore people’s actual attitudes toward being ruled. But
different realist theorists may be attracted to an attitude-sensitive theory
of legitimacy for different reasons, and I do not want to present any specific
argument for an attitude-sensitive theory. I take it as given that realists want
to avoid the Simmons-conclusion and meet the desideratum of attitude-
sensitivity at the same time.

In Horton’s account, state legitimacy requires acceptance by a great
part of the citizenry. The cultural-historical context determines what
this means more specifically.?! Acceptance can be seen as a more realist
substitute for consent, one that is still sensitive to the attitudes of real
citizens. But, Horton says, acceptance does not “ground” or “justify”
legitimacy:

I consent to, or more properly recognize or acknowledge, the state as
legitimate, because it meets the salient criteria of legitimacy that are
practically operative. I do not acknowledge its legitimacy because
I have consented to it [...]. The affirmation of legitimacy matters, but
that affirmation is grounded in something other than that affirmation
itself.2?

19 Rossi is most explicit about the appeal of a realist consent theory, although he rejects it in
the end. See Enzo Rossi, “Consensus, Compromise, Justice, and Legitimacy,” Critical Review
of International Social and Political Philosophy 16 (2013): 557-72. Rossi focuses on compromise
as a realist substitute for consent (not acceptance or acceptability, as Horton and Williams
do). I critically discuss this idea elsewhere. See Fabian Wendt, Compromise, Peace and Public
Justification: Political Morality beyond Justice (London: Palgrave Macmillan, forthcoming),
chap. 4.4.

20 Horton, “Political Legitimacy, Justice and Consent,” 141.

2 Tbid., 141-45.

2 Ibid., 142. On the notion of “consent” he writes: “If one wants to call such recogni-
tion or acknowledgement ‘consent’ then there need not necessarily be any great harm
in that; but it will result in a serious misunderstanding if it leads one to think that it
is consent that is the ground or reason that explains political legitimacy” (ibid., 143;
see also 141-42).
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What actually grounds legitimacy can vary:

[In] my own case it will be because, entirely mundanely, I recognize
the political institutions and laws and as having been properly con-
stituted and enacted, and the current government as the duly elected
government of Britain. In doing all this I recognize myself, and am
recognized by others, as a member of the British state; that is a British
citizen. This is how political legitimacy is established in contemporary
Britain.?

Something other than acceptance grounds legitimacy, but it does so only
because citizens accept the validity of that grounding. Hence citizens’
acceptance is necessary for the state’s legitimacy. Since there is often
sufficient acceptance, this account allows the state to realistically acquire
legitimacy. And because acceptance is a necessary condition for legitimacy,
the Simmons-conclusion is avoided without violating the desideratum of
attitude-sensitivity.

I should mention that Horton sometimes suggests that legitimacy
does not require acceptance, but acceptability to most. More precisely, he
invokes the criterion of acceptability not for the legitimacy of states, but
for the legitimacy of modus vivendi arrangements. One may wonder how
modus vivendi arrangements could have the right to rule and hence be
“legitimate,” given that they are not the kind of thing that could have
rights. But presumably, modus vivendi arrangements are here conceived
as involving state institutions. (I will get to this point later.) Horton says
that for “something to count as . . . “a modus vivendi,” it has to possess
some quality of legitimacy for those subject to it.”?* He sets constraints
on both the content of a modus vivendi and its form. The content is “pri-
marily the avoidance of serious civil disruption and the maintenance of a
level of social order that is at least sufficient to enable the parties subject
to it to live minimally worthwhile lives.”? And its form must be “broadly
consensual,” “broadly “acceptable,” or “agreeable” to those who are party
to it.26 Yet when explaining these notions, he seems to assume acceptance
again, not acceptability. He emphasizes that acceptance can be “to varying
degrees reluctant, grudging and qualified,”” and that acceptance ren-
ders the arrangements legitimate, even when it takes place against the
background of power inequalities,®® at least as long as the acceptance

2 Ibid., 142.

2 Horton, “Realism, Liberal Moralism and a Political Theory of Modus Vivendi,” 439, 442-43.

% Ibid., 438.

26 Ibid., 438-39; see John Horton, “John Gray and the Political Theory of Modus Vivendi,”
Critical Review of International Social and Political Philosophy 9 (2006): 155-69, at 164.

27 Horton, “Realism, Liberal Moralism and a Political Theory of Modus Vivendi,” 442-43;
see Horton, “John Gray and the Political Theory of Modus Vivendi,” 164.

28 Horton, “Realism, Liberal Moralism and a Political Theory of Modus Vivendi,” 443.
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“is not the product of clear, wilful, systematic and comprehensive
deception by those with political power.”? Thus, in the end it seems to be
acceptance, not acceptability that is necessary for legitimacy, according
to Horton. An advantage of the focus on acceptance is that it is more
attitude-sensitive, compared to the acceptability-criterion. Something
can be acceptable without tracking any of the actual thoughts and feel-
ings of real people. To be sure, it should be somehow related to what
people want and need, if it is to be acceptable, but it need not mirror
their actual attitudes.

Inow come to the other prominent realist account of legitimacy, that of
Bernard Williams. Williams identifies the “first political question” as the
“securing of order, protection, safety, trust, and the conditions of coop-
eration.”% To solve the first political question is the primary task of the
state. But not all states that solve the first political question are legitimate,
according to Williams. States also have to provide an “acceptable” solu-
tion to the first political question.?! This is what his so-called “basic
legitimation demand” requires. The basic legitimation demand asks for a
justification of state power “to each subject.”3 When it is justifiable to each
subject, then it is acceptable to each subject.

Acceptability is not the same as actual acceptance, as explained above.
Something can be acceptable to some group of persons without any of
them actually acknowledging that it is acceptable to them. That is why
acceptability as a criterion of legitimacy does not fully meet the desid-
eratum of attitude-sensitivity. Williams sometimes suggests that legiti-
macy requires actual acceptance, not acceptability. He advances a “critical
theory principle” which says that “the acceptance of a justification does
not count if the acceptance itself is produced by the coercive power which
is supposedly being justified.”3* This principle is similar to Horton’s claim
that acceptance is not to be the product of clear, willful, systematic, and
comprehensive deception by those with political power. I here leave
open what exactly is to count as coercion and deception, and how exactly
we should understand that acceptance is the “product” of coercion

2 Ibid., 439.

30 Williams, In the Beginning Was the Deed, 3. Horton also suggests that providing security
and order is a necessary condition for legitimacy (Political Obligation, 176-77, 191; “Political
Legitimacy, Justice and Consent,” 140). See also his above remarks on modus vivendi
arrangements.

31 Williams, In the Beginning Was the Deed, 4.

32 Ibid.

3 Ibid., 6. Somewhat similar to Williams, David McCabe upholds a basic “justificatory
requirement.” See David McCabe, Modus Vivendi Liberalism (Cambridge: Cambridge
University Press, 2010), 5-8, 153-65. He explicitly leaves open what the precise nature of that
requirement is (ibid., 164). He sometimes spells it out in terms of “reasonable rejectability”
and hence (non-)acceptability (e.g., ibid., 119). Sometimes, though, it sounds as if meeting
the justificatory requirement would demand actual acceptance or “endorsement,” not
acceptability (ibid., 155-56, 158).
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and deception.? Yet although the critical theory principle suggests that
actual acceptance is necessary for legitimacy, Williams elsewhere clearly
states that it is not acceptance, but acceptability: “[W]hen it is said that
government must have ‘something to say” to each person or group over
whom it claims authority . . . it cannot be implied that this is something
that this person or group will necessarily accept.” But because accep-
tance is clearly more attitude-sensitive than acceptability, realists should
prefer Horton’s theory over Williams’s, if they stick to the desideratum of
attitude-sensitivity.

III. CONTEXT-SENSITIVITY

There is a second desideratum that realist theories of legitimacy aim
to meet. It is to be a realist theory as opposed to a “moralist” theory. One
aspect of avoiding moralism is to avoid a theory of legitimacy that sets an
ahistorical universal standard of legitimacy and thus neglects any rele-
vance of historical and cultural context. Realists think that it would be odd
to advance a theory of legitimacy that implies that almost all states before,
say, the eighteenth century were illegitimate. One should not anachro-
nistically judge Sparta as illegitimate just because Sparta was no modern
liberal democracy, for example. Another realist desideratum, thus, is to
develop a context-sensitive theory of legitimacy. I call it the desideratum of
context-sensitivity.

Horton writes: “By contrast, what I am suggesting is that one of the
things we should look [for] is an account that can genuinely accommodate
the possibility that political legitimacy may be based on different criteria
in different times and places.”® And Horton's theory of legitimacy quite
clearly satisfies the desideratum of context-sensitivity, because at dif-
ferent times and places people will accept different grounding stories for
the state’s legitimacy. Acceptance is required at all times and places, but
the additional legitimation story can vary. So Spartans will regard their
state as legitimate for different reasons than contemporary British citizens
regard their state as legitimate, which is again different from why Tibetans
regard the Dalai Lama as legitimate.?”

Some realists may argue that Horton’s theory does not fully meet the
desideratum of context-sensitivity. Because acceptance is a necessary
condition for legitimacy at all times and places, they may argue that
the theory asks too much of states in different historical circumstances.

34 For related worries about the critical theory principle see Glen Newey, “Two Dogmas
of Liberalism,” Critical Review of International Social and Political Philosophy 9 (2010): 449-65,
at 462.

% Williams, In the Beginning Was the Deed, 135-36.

36 Horton, “Political Legitimacy, Justice and Consent,” 143.

57 Tbid.
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The theory would imply that all states with institutionalized slavery were
illegitimate, because they were (presumably) not accepted by the slaves.
Horton offers two potential replies to this worry: either there is a threshold
of sufficient support (only wide acceptance being necessary), or legitimacy
is a relative matter and states can be legitimate relative to some, but at
the same time not legitimate relative to others.® I do not think the sec-
ond answer is promising. If a state could be said to be legitimate relative
to some, but illegitimate to others, it would remain an interesting open
question whether it is legitimate overall, and we would need some crite-
rion for that. So the first answer is the better answer: legitimacy merely
requires wide acceptance, not acceptance by everyone subject to the state
or regime. Hence if Babylonian slaves did not accept the legitimacy of
the Babylonian empire, this does not necessarily undermine its legitimacy.
Likewise, if a few British anarchists do not accept the legitimacy of the
British state, this does not undermine the legitimacy of the British state.
The critic may insist that we need a more precise criterion for how wide
state acceptance must be. How many anarchists would undermine the
legitimacy of the British state? I cannot elaborate an answer to this ques-
tion here; I guess that some vagueness is unavoidable and unproblematic.

I now come to Williams’s account of legitimacy and the desideratum
of context-sensitivity. To meet this desideratum is quite clearly one of the
main motives behind his account of legitimacy. And the desideratum is
met because the historical context determines how the basic legitimation
demand can be met. A legitimation must “make sense” in the relevant
context, as Williams says.* For us, suggests Williams, only liberal states
are acceptable: “Now and around here the [basic legitimation demand]
together with the historical conditions permit only a liberal solution: other
forms of answer are unacceptable.”%’ But in other contexts, say in medi-
eval Russia or in Sparta, other solutions to the first political question are
acceptable.

As explained in Section II, Williams mostly treats acceptability, rather
than actual acceptance, as necessary for legitimacy. When we treat
acceptability instead of actual acceptance as necessary for legitimacy, then
we get a theory of legitimacy that is highly permissive about legitimacy:
it allows regimes that are in fact widely rejected to count as legitimate,
as long as they can at least be said to be acceptable. Yet a realist critic
may still not find Williams’s theory permissive enough. Take states that

3 Horton, “Realism, Liberal Moralism and a Political Theory of Modus Vivendi,” 443. He
suggests this with regard to the legitimacy of modus vivendi arrangements. I here assume
that one could say the same about the legitimacy of states.

3 Williams, In the Beginning Was the Deed, 10.

407bid., 8. For discussion of Williams on modernity and liberalism see Matt Sleat, “Bernard
Williams and the Possibility of a Realist Political Theory,” European Journal of Political Theory
9 (2010): 485-503, at 498-500; Hall, “Bernard Williams and the Basic Legitimation Demand:
A Defence,” 474-75.
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institutionalize slavery again, like Babylon. Surely such states were
not only not accepted by the slaves, they were also not acceptable to the
slaves. Again we seem to be forced to judge such states as illegitimate.
Some realists find this judgment anachronistic and context-blind. Edward
Hall thinks that it would be “fantastically unhistorical” to condemn all
slave-holding societies as illegitimate.*! Matt Sleat thus suggests a modifi-
cation to Williams’s theory that allows it to be more generous in granting
legitimacy to states. The basic legitimation demand, according to Sleat,
should not require justifiability to all subjects; rather, the constituency
for the basic legitimation demand should be determined by the histor-
ical background.*? Thus, sometimes acceptability to all subjects is required
for legitimacy, sometimes acceptability to all citizens (but not to slaves)
is required, and maybe sometimes acceptability to the ruling class is suf-
ficient. This would obviously make it easier for slave-holding states to
be granted legitimacy. This is a point, though, where some will become
skeptic about the desideratum of context-relativity. How far should we go
down the road to pure relativism about legitimacy? Is it not cynical to say
that Babylonian slavery was perfectly legitimate? I think that plausibly
the desideratum of context-relativity has to find its limits at the desider-
atum of attitude-sensitivity. When a regime is not widely accepted, then it
cannot be called legitimate, even if we talk about a regime in a historical
context where wide acceptance did not count for much. Realists should
thus resist Sleat’s modification of Williams's theory of legitimacy and stick
to Horton’s “wide acceptance” criterion, if they want to have both an atti-
tude- and context-sensitive theory of legitimacy.

Some realists may argue that the desideratum of context-sensitivity
should be met in a different way. They may point out that it is misguided
even to apply the notion of legitimacy to societies from distant periods in
which the issue of legitimacy was never raised. A good realist reply is that
if the issue of legitimacy indeed was never raised, then this means that
the state was widely accepted, that therefore the state should not count as
illegitimate, and that there is no reason not to call it “legitimate.” If, on the
other hand, the issue of legitimacy was raised, and many persons did not
accept the state — like, for example, Babylonian slaves — then we should con-
sider that state illegitimate. This is what a realist theory of legitimacy should
say, if it is to be attitude-sensitive and context-sensitive at the same time.

IV. REAaLIsT LEGITIMACY AND THE PUZZLE OF LEGITIMACY

I see the attraction of theories of state legitimacy that avoid the Simmons-
conclusion while meeting the desideratum of attitude-sensitivity and the
desideratum of context-sensitivity. But the worry is that Horton’s and

41 1bid., 472.
4 Sleat, “Bernard Williams and the Possibility of a Realist Political Theory,” 497.
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Williams’s theories do not solve the puzzle of legitimacy. Lockean consent
theory solves the puzzle of legitimacy because it explains how unequal
rights can come into being — how some persons can come to have the
right to rule over others. Consent can generate new rights, and so it can
generate the right to rule. How can consent do this? Alan Wertheimer dis-
tinguishes “subjective” and “performative” views of consent.** According
to the subjective view, consent is a mental state or a mental act.** Accord-
ing to the performative view, consent is a certain kind of public act,
observable and understandable by others.*> Wertheimer argues that con-
sent can be morally transformative on the performative view only: only if
understood as performative could it create new moral duties and rights.
This is especially clear in the context of consent to sexual relations. Mere
mental acts cannot be morally transformative; they cannot give some
other person the liberty-right to have sexual intercourse with some other
person. To be able to generate such a right, consent must be understand-
able as such; and this is only possible on the performative view. A rapist
cannot try to argue that the victim said “yes” in her mind.

Acceptance may look similar to consent at first sight, as both reflect
people’s attitudes. But it is now easy to see that acceptance is very dif-
ferent from consent. Acceptance is a mental state, not a performance or
public act. And as such it cannot give rise to new duties or rights. But a
theory of legitimacy must explain the rise of new rights, since the state’s
legitimacy consists in a bundle of rights that the governed lack, while orig-
inally all persons have equal rights. Thus, acceptance cannot explain the
state’s legitimacy because it cannot solve the puzzle of legitimacy. Note
that acceptability is even worse on that count. It is not even a candidate
for something similar to giving consent. It is neither something performed
publicly nor a mental act or mental state, and thus it cannot be a proper
substitute for consent. There is no hope that it could solve the puzzle of
legitimacy and explain the rise of new and unequal rights. I conclude that
realist theories of legitimacy cannot solve the puzzle of legitimacy. This
is worrisome, of course, because a theory of legitimacy should solve the
puzzle of legitimacy. I now discuss three objections to my argument that
realist accounts of legitimacy cannot solve the puzzle of legitimacy. I will
discuss arguments against acknowledging the puzzle of legitimacy as a
puzzle in the next section.

One objection is that of course acceptance is sometimes morally trans-
formative: we call such acceptance “tacit consent.” I agree that one can

4 Alan Wertheimer, Consent to Sexual Relations (Cambridge: Cambridge University Press,
2003), 144.

4 Heidi Hurd, “The Moral Magic of Consent,” Legal Theory 2 (1996): 121-46; Larry Alexander,
“The Moral Magic of Consent II,” Legal Theory 2 (1996): 165-74.

4 A. John Simmons, Moral Principles and Political Obligations (Princeton, NJ: Princeton
University Press, 1979), 83; David Archard, Sexual Consent (Boulder, CO: Westview Press,
1998), 4; Wertheimer, Consent to Sexual Relations, 144-52.
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give tacit consent, but I deny that it is the mental state of acceptance that
is morally transformative in tacit consent. Let me explain. The difference
between explicit consent and tacit consent is not that one utters words
(such as, “Yes, I agree!”) in the former type of consent. One can give
explicit consent by nodding one’s head. The difference between explicit
and tacit consent is that in the former type of consent one performs an
action that has no other purpose than to give consent.* In tacit consent,
one gives consent without performing an action whose sole purpose is to
give consent. Both explicit and tacit consent are consent and as such are
morally transformative. But tacit consent is trickier, because it seems both
unclear under what conditions tacit consent is given and what exactly one
consents fo when tacit consent is given. Conventions are crucial here. For
example, one gives tacit consent to pay the bill, once one takes a seat and
orders a meal in a restaurant. One need not explicitly say that one will
later pay the bill. But what makes this an instance of tacit consent is not the
mental state or mental act of accepting that one will pay the bill. It is the
public act of taking a seat and ordering a meal. It is a probably universal
convention to regard this as consent to pay the bill. Could one build the
case for state legitimacy on tacit consent instead acceptance? No, because
quite clearly there are no conventions that allow us to count a person’s
nonemigration — or anything else — as tacit consent to the state’s
authority (as David Hume famously pointed out against John Locke’s
attempt to ground political authority on tacit consent).?”

A second objection says that I mischaracterized acceptance.*® In fact
acceptance is not only a mental state or mental act, but also behaviorally
manifest. One can observe that others accept the state, for example, in how
they talk about the state, or in how they behave toward state officials.
I do not deny that. But I deny that it helps to show that acceptance can be
morally transformative. Either behaviorally manifest acceptance amounts
to tacit consent, in which case we are back at the first objection, or behav-
iorally manifest acceptance does not amount to tacit consent, in which
case we still lack an explanation of how this acceptance could give rise to
new rights for some persons.

A third objection to my argument is that Horton’s and Williams's
theories should not be seen as a substitute for Lockean consent, but as

46 A. John Simmons, “’Denisons’ and ‘Aliens’: Locke’s Problem of Political Consent,” Social
Theory and Practice 24 (1998): 161-82, at 168; Ben Saunders, “Opt-Out Organ Donation with-
out Presumptions,” Journal of Medical Ethics 38 (2012): 69-72, at 71.

47 David Hume, “Of the Original Contract,” in Hume, Political Essays, ed. Knud Haakonssen
(Cambridge: Cambridge University Press, 1994 [1748]), 186-201; John Locke, Second Treatise
of Government, in Locke, Two Treatises of Government, ed. Peter Laslett (Cambridge: Cambridge
University Press, 1960 [1689]), 341-42, 347-49 (8§ 110, 119-22). For discussion of tacit consent
see also Simmons, Moral Principles and Political Obligations, chap. 4; and A. John Simmons,
On the Edge of Anarchy: Locke, Consent, and the Limits of Society (Princeton, NJ: Princeton
University Press, 1993), chap. 4.1.

48T thank John Horton for this objection.

ssaud Aussanun abpuquied Ag auljuo paysiignd 810009 152505920S/£L01L"01/B10"10p//:sdny


https://doi.org/10.1017/S0265052516000182

240 FABIAN WENDT

substitutes for hypothetical consent. The normative point of hypothetical
consent is very different from that of actual consent. The point of hypo-
thetical consent is not to track the will of real persons, but to track the
reasons that real persons have to accept some arrangement (even though
they may in fact dissent).* It is important to see that “[a]ppeals to hypo-
thetical choice, acceptability, or reasonable nonrejectability have a very
different moral basis and force than do appeals to actual choice.”>
Hypothetical consent signifies that everyone has sufficient reason to accept
something, even though some may in fact dissent. So maybe Horton’s and
Williams’s theories are better understood as realist counterparts for hypo-
thetical consent theories. They focus on people’s reasons, not their will.

In reply, one should first point out that an attitude-sensitive theory of
legitimacy cannot plausibly be seen as a substitute for hypothetical con-
sent. Acceptance and actual consent reflect the actual attitudes of persons,
not the reasons they have. Acceptability and hypothetical consent reflect
the reasons persons have, not their actual attitudes. Hence if we stick
to the desideratum of attitude-sensitivity, we should take Horton’s crite-
rion of acceptance, not acceptability, as necessary for legitimacy, and so we
cannot claim to have a realist substitute for hypothetical consent. Second,
if we were to drop or weaken the desideratum of attitude-sensitivity and
use Williams’s criterion of acceptability as necessary for legitimacy, then
we may claim to have a realist substitute for hypothetical consent. But the
problem, then, is to make a hypothetical consent theory of legitimacy work."!
Hypothetical consent to the state’s right to rule indicates that everyone has
sufficient reason to accept the state’s right to rule. Yet why should the bare
fact that people have sulfficient reason to accept the state’s right to rule make
it the case that the state actually has the right to rule? The fact that it would be
good if some person had moral powers over others cannot plausibly make it
the case that she has moral powers over others.>> Hypothetical consent seems
to be unable to do what actual, real consent can do: transfer rights. Of course,
hypothetical consent theories would merit a fuller discussion than I can
deliver here. But the prospects are not very promising.

V. Is 1T A PUZZLE?

I argued that a realist theory of legitimacy is attractive insofar as it is
attitude-sensitive and context-sensitive. Yet acceptance cannot work as a

4 Jeremy Waldron, “Theoretical Foundations of Liberalism,” The Philosophical Quarterly
37 (1987): 127-50, p. 144.

50 Simmons, “Justification and Legitimacy,” 761-62.

5! For a recent critical discussion see Michael Huemer, The Problem of Political Authority
(London: Palgrave Macmillan, 2013), chap. 3.

2 See Wendt, “Political Authority and the Minimal State,” 112-15. I think moral powers
pose a special problem here. For a more general discussion of this form of argument, see
David Enoch, “Wouldn't it Be Nice if p, Therefore, p (for a Moral p),” Utilitas 21 (2009): 222-24.
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more realistic substitute for (explicit or tacit) consent, because it is a
mere mental act or mental state and as such is not morally transfor-
mative. For that reason, a realist theory of legitimacy cannot explain
how the state could acquire the right to rule. It cannot solve the puzzle
of legitimacy. That is why it is ultimately unconvincing. The most
obvious reply to my argument is that realists like Horton and Williams
do not even want to solve the puzzle of legitimacy. They do not see it
as a puzzle. To show why one should not see it as a puzzle, four points
can be made.

First, Williams may contend that it is a puzzle only from a moralist
point of view. Williams takes “mainstream” political philosophers as
“moralists” because they treat political philosophy as applied ethics, ad-
vancing an “ethics first view.”% Realists, in contrast, see politics as a
distinct realm of normative inquiry. They want to think about politics
“from within.” At the same time, they do not want to give up all nor-
mative reasoning. Williams contends that the basic legitimation demand
may well be a moral principle, but that it is not a moral principle that is
“prior to politics.” Instead, Williams says, it “is a claim that is inherent in
there being such a thing as politics.”>* “Politics,” properly understood, is
not based on brute force: “The situation of one lot of people terrorizing
another lot of people is not per se a political situation: it is, rather, the
situation which the existence of the political is in the first place sup-
posed to alleviate (replace).” Williams wants to treat “might does not
imply right” as an axiom, maybe even as analytically true about poli-
tics.5 Thus, the basic legitimation demand is built on the very notion
of politics. As such, it is normative without relying on moral principles
outside the political realm.

I cannot fully engage the debate about moralism and the rejection of
ethics-first views here. But I would like to at least briefly express my

53 Williams, In the Beginning Was the Deed, 1-3; see also Geuss, Philosophy and Real Politics,
6-9; and Chantal Mouffe, On the Political (London: Routledge, 2005), 5.

5t Williams, In the Beginning Was the Deed, 5. Thus Sleat’s motivation for the above
modification of Williams’s theory of legitimacy is to avoid relying on the “founda-
tional moral premise that all persons matter.” He wants to avoid this premise since it
would undermine the project of a nonmoralist theory of legitimacy that only builds on
resources “internal to politics” (“Bernard Williams and the Possibility of a Realist Political
Theory,” 495-96). Hall argues that Williams’s account is not based on this foundational
moral premise (“Bernard Williams and the Basic Legitimation Demand: A Defence,”
470-72).

% Williams, In the Beginning Was the Deed, 5.

% Ibid. As Sleat puts it: “Legitimacy speaks not to the moral question of whether a state
respects the freedom and equality of its members, but the political question whether the
state can be recognized as a form of political rule that therefore also implies relations of
obligations to obey and rightful coercion” (“Justice and Legitimacy in Contemporary Liberal
Thought: A Critique,” 249). For another defense of Williams’s account of legitimacy as “de-
rived from the practice of politics,” see Hall, “Bernard Williams and the Basic Legitimation
Demand: A Defence,” 476-78.
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skepticism about the possibility of “nonmoralism.”%” Williams’s trick
seems to be to build moral principles into the very definition of politics.
There are two worries about that. First, we usually do not talk about
politics like that. Is Kim Jong-un really not engaged in politics? Williams
seems to think so. But I do not think most people do. It is ironic that realists,
usually prepared to theorize the dirty business of politics, come up with a
moralized definition of what politics essentially is.>® I find it more natural to
accept that deception, coercion, usurpation, and so on are political phenomena.
Second, once we acknowledge that making normative claims about politics
means making moral claims, the distinction between moral claims “from
within” and “without” politics seems to lack a point. We should simply use
sound and relevant moral ideas in our thinking about politics, and this is some-
thing that both Williams and so-called moralists try to do. They just disagree
about which moral claims are sound and relevant for the moral evaluation of
politics. For that reason, a realist cannot reject the puzzle of legitimacy with a
generic verdict against “moralism.” A realist must point out why the specific
moral claims involved in the puzzle of legitimacy are unsound or irrelevant
for political thinking. This brings me to the second point.

Second, realists can argue that the specific moral claims involved in the
puzzle of legitimacy are unsound or irrelevant for political thinking. The
moral claim involved in the puzzle of legitimacy is that all persons origi-
nally have equal rights. None originally have the right to rule over others.
The best argument for resisting that moral claim is to point to the “natu-
ralness” of living in states. Horton writes:

One of the major problems with Simmons’s argument, however, is its
“libertarian” starting point, or what I shall call its background picture.
This is one in which we begin by assuming the absence of a state or
any political community at all, and then seek to show how, in prin-
ciple at least, it could be rendered legitimate.>

Instead, Horton thinks, we should just take the existence of states — or
“political communities” more broadly — as “natural.”

57 For discussions of the realist rejection of “ethics-first views” see Michael Freeden,
“Interpretative Realism and Prescriptive Realism,” Journal of Political Ideologies 17 (2012):
1-11; Mark Philp, “Realism without Illusions,” Political Theory 40 (2012): 629-49; Alex
Bavister-Gould, “Bernard Williams: Political Realism and the Limits of Legitimacy,” European
Journal of Philosophy 21 (2013): 593-610; Edward Hall, “The Limits of Bernard William’s Cri-
tique of Political Moralism,” Ethical Perspectives 20 (2013): 217-43; Charles Larmore, “What is
Political Philosophy?” Journal of Moral Philosophy 10 (2013): 276-306; Eva Erman and Niklas
Moller, “Political Legitimacy in the Real Normative World: The Priority of Morality and the
Autonomy of the Political,” British Journal of Political Science 45 (2015): 215-33; Rob Jubb and
Enzo Rossi, “Political Norms and Moral Values,” Journal of Philosophical Research (forthcom-
ing). Geuss is skeptical about the very distinction between the normative and the descriptive
(Philosophy and Real Politics, 16-17).

8 See also Freeden, “Interpretative Realism and Prescriptive Realism,” 6.

% Horton, “Political Legitimacy, Justice and Consent,” 139.
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Wherever people have flourished and prospered for any length of
time, though, they have lived in political communities of one sort or
other, which has inevitably involved what, in its broadest meaning,
would count as political relations. Aristotle was right to claim that a
human being is a zoon politicon, a political animal. . . . Thereis ... a
perfectly straightforward and unobjectionable sense in which we can
describe living in a political society as “natural”; and by this I mean no
more than that we know of no viable long-term way in which human
beings in general can live valuable and worthwhile lives. . . . In short,
the picture we should begin with is of a person already situated or
embedded within a political community, and a political community
that will in truth likely be quite seriously deficient by some standards
of moral appraisal.*

If we start with seeing persons as naturally embedded in political commu-
nities, and if political communities always contain relations of authority
and subordination, then there is not much sense in ascribing equal rights to
all persons or in seeing persons as equal. That some persons have the right
to rule over others is a basic feature of politics, which itself is a “natural”
phenomenon. Accordingly, there is no need for a morally transformative
act that would explain how the right to rule could come into existence.
There is no puzzle of legitimacy.

In reply, one should concede that political communities are natural in
Horton’s sense. But one can insist that the puzzle of legitimacy nonetheless
remains a puzzle. The claim that persons originally have equal moral rights
is not shown to be unsound or irrelevant to politics by pointing out that we
naturally live in political communities and hence in relations of authority and
subordination. We might naturally live in illegitimate political communities,
where rulers rule without having the right to rule. Indeed the claim that per-
sons are equals and have equal original rights is widely accepted (without
awareness of how this makes state legitimacy a puzzle, of course). And it
is an extremely plausible moral claim. One can surely ignore the puzzle
of legitimacy or find it uninteresting — but this does not make it go away.

Third, one could argue that the puzzle of legitimacy is no puzzle because
real people do not see it as a puzzle. The argument very much depends
on what we see as the proper task of political philosophy. Horton sees
the purpose of political philosophy in “understanding” or “interpreting”
politics.®! He writes:

[1] see the theoretical or philosophical task as more one of interpre-
tation, more “hermeneutical,” than a matter of justification from
first principles. Interpretation can itself be understood as a kind of

60 Tbid., 139-40.
1 Horton, “Realism, Liberal Moralism and a Political Theory of Modus Vivendi,” 444.
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justification, and to some extent that tends to be how it plays out in
the subsequent argument. However, it is a rather more informal and
relaxed conception of justification than many philosophers would
find acceptable. My preferred designation is that what is sought is a
philosophical or theoretical explanation.®?

Since ordinary people do not worry about the puzzle of legitimacy, solving
it is no job for a political philosophy that explains and interprets politics.
To the contrary, since most British citizens accept the legitimacy of Britain,
for example, this is a phenomenon political philosophy should try to
explain, understand, and interpret.

There are two available replies to this. First, one can try to defend
a different methodological outlook. One need not dispute that the tasks
Horton identifies are important and worth engaging, of course, but one
can nonetheless point out that political philosophy should also be able
take a radically critical stance toward political realities, including the very
existence of the state, and even in light of wide acceptance of the state. Yet
this is not the place to elaborate methodological claims, and so I have to
leave it at that. Second, one can argue that the puzzle of legitimacy is, after
all, not so foreign to Horton’s own methodological approach in political
theory. The puzzle comes up when we take seriously that citizens usually
regard their states as legitimate, while on the other hand, we also take
seriously that they believe that persons are equals (or have equal rights).
Most people are not aware that these two things are in tension. Thus,
political theorists should try to make sense of this, and explain how we
could have both: equality (or equal rights) and legitimate states. The
puzzle of legitimacy is not a puzzle that comes up against the background
of controversial abstract and complicated moral claims that only philoso-
phers understand.

Fourth, a realist could argue that I miss the very point of legitimacy
and thus wrongly read a puzzle into state legitimacy. I ignore what is
sometimes called the “circumstances of politics,” or “circumstances of
legitimacy.” Basically, these circumstances are the need for stability and
order in the face of deep disagreement including disagreement on jus-
tice.®> When the circumstances of politics (or legitimacy) apply, then we
need political procedures that are available under such circumstances,
and this is the context where the notion of legitimacy comes in. It denotes
the procedures that are appropriate under the circumstances of politics
(or legitimacy), procedures that are acceptable to all despite deep disagree-
ment on substantial issues. For that reason, we should use a standard of

62 Horton, Political Obligation, 9.

63 Jeremy Waldron, Law and Disagreement (Oxford: Oxford University Press, 1999), 7;
Andrew Mason, “Rawlsian Theory and the Circumstances of Politics,” Political Theory 38
(2010): 658-83, at 668; Sleat, “Justice and Legitimacy in Contemporary Liberal Thought:
A Critique,” 245-47.
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legitimacy that is less demanding and less controversial than the standard
of justice, not a standard that is impossible to attain, like the standard of
universal consent.®

In reply, I agree that legitimacy is distinct from justice. I also agree that
we need certain procedures — or modus vivendi arrangements more
generally — that allow us to live in peace under circumstances of disagree-
ment on justice. But nothing in our need to have modus vivendi arrange-
ments helps to solve the puzzle of legitimacy. For that reason, one should
not call all (acceptable) modus vivendi arrangements “legitimate,” just
because we need them — at least if one associates legitimacy with the right
to rule.%> Moreover, strictly speaking modus vivendi arrangements are not
the kind of thing that could be legitimate, because they are not the kind of
thing that could have rights (including the right to rule). While it is true
that modus vivendi arrangements can involve state institutions, they need
not involve state institutions — they can take many different forms. Moral
norms or conventions can be working modus vivendi arrangements. And
when modus vivendi arrangements do involve state institutions, then we
should call these state institutions “legitimate” or “illegitimate,” not the
modus vivendi arrangements that involve them. State institutions should
be called legitimate when they have the right to rule. To explain how state
institutions could have the right to rule requires solving the puzzle of
legitimacy. This is what a theory of legitimacy should aim to do.

VI. CoNCLUSION

I can agree with Horton and Williams that whether a state is widely
accepted (or acceptable) is highly important for its moral evaluation.
And there is nothing wrong, in principle, with calling widely accepted
(or acceptable) states “legitimate.” (One should not fight over words.) But
if a theory of legitimacy is to solve the puzzle of legitimacy — and I argued
that it should — then the task is to explain how some persons can acquire
the right to rule over other persons. Horton’s and Williams’s realist
theories do not help with this task.

Philosophy, Bielefeld University

% Mason, “Rawlsian Theory and the Circumstances of Politics,” 669-70.

 On modus vivendi arrangements and legitimacy, see Horton, “Realism, Liberal Moralism
and a Political Theory of Modus Vivendi,” 437-42; Steven Wall, “Political Morality and Con-
stitutional Settlements,” Critical Review of International Social and Political Philosophy 16 (2013):
481-99. In a recent, so far unpublished paper, Horton says more on the relation between
his account of modus vivendi arrangements and his account of state legitimacy (“Modus
Vivendi and Political Legitimacy”). For my own take on modus vivendi, see Wendt, Com-
promise, Peace and Public Justification: Political Morality beyond Justice, chap. 2.1; and my so far
unpublished article called “The Moral Standing of Modus Vivendi Arrangements.”
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