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ABSTRACT
Interest groups attempt to shape the content of law and policy in a variety of venues, including the legal
system. Though the bulk of research dedicated to understanding interest group participation in litigation
occurs in the context of the United States, there have been growing efforts to explore this important topic
from a cross-national perspective. We contribute to this literature by investigating interest group amicus
curiae and intervener activity across 11 English-speaking high courts during the 1969–2002 era. Our re-
sults support our theoretical argument that institutional features of courts and nations heavily shape levels
of organizational litigation, including the power of judicial review, the rules governing third-party partic-
ipation, and the presence of a bill of rights. This research informs our understanding of institutional design,
social movement litigation, and the democratic nature of courts.
Throughout the world, interest groups attempt to influence policy making though a wide
variety of activities. Popular strategies include lobbying legislators and bureaucrats, draft-
ing policies, testifying at hearings, donating to political campaigns,mobilizing voters, work-
ing with political parties, and organizing protests (Baumgartner and Leech 1998, 152;
Beyers, Eising, and Maloney 2008). Often forgotten in this mix is the role that organi-
zations play in the legal system. Indeed, rather than being above the political fray, re-
search indicates that courts often serve as battlegrounds in which opposing interests
attempt to etch their policy preferences into law, whether that be through direct litiga-
tion or by injecting their perspectives as amici curiae or interveners (Truman 1951; Vose
1958; Scheingold 1974; Handler 1978; Harlow and Rawlings 1992; Brodie 2002; Ci-
chowski 2006; Collins 2008; Kochevar 2013).
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This research addresses the latter litigation strategy, examining the levels of amicus cu-
riae and intervener participation in 11 high courts (courts of last resort) throughout the
world from 1969 to 2002. Through these third-party briefs, interest groups that are
not direct parties to litigation are enabled to advocate for their causes, thus providing a
mechanism for organized social movement input into the legal system.1 Our theoretical
approach is institutional in its nature in that we are concernedwith how “institutions both
constrain and enable behavior” (Hodgson 2006, 2). The novelty of our approach is to ex-
plore organized litigation in a cross-national context, which allows us to see variation in
institutional features such as bills of rights, judicial review, and court rules and examine
empirically how these features influence the level of third-party briefs. Institutional fea-
tures such as these have been cornerstones of the constitutionalization that has taken place
in both civil and common law countries over the past 30 years and have played an impor-
tant role in the creation of a “juristocracy,” inwhich the judiciary, in particular high courts,
plays an increasing role in politics and policy making (Hirschl 2004). Our findings reveal
that the level of third-party briefing is indeed shaped by the institutional elements of the
courts and nations in which the litigation takes place. This research thus contributes to the
extensive debates about how institutional design affects the behavior of legal and political
actors (e.g., March and Olson 1984; Hodgson 2006) and shows the fruitfulness of study-
ing these issues cross-nationally.

We are motivated to conduct this comparative investigation into the levels of amicus
and intervener participation for a variety of reasons. First, this research sheds new light on
where andwhy interest groups turn to the courts in their efforts to influence policy change.
Though there has been a great deal of research investigating why, and to what effect, in-
terest groups utilize amicus curiae and intervener briefs, this literature focuses almost en-
tirely onAmerican andCanadian courts (e.g., Krislov 1963; Brodie 2002;Hansford 2004;
Collins 2008; Alarie and Green 2010). As a result, our knowledge of interest group liti-
gation via third-party briefs is limited by the extent to which we can generalize from these
two cases.2 Rather than focus on a single court in a lone country, we provide a first-of-its-
kindmultinational investigation of third-party briefing in 11 high courts across 10 countries in
an attempt to provide a broader view of interest group engagement with the judicial system.
1. Consistent with existing research on organized litigation (e.g., Hansford 2004; Collins 2008), we
use the terms “interest groups” and “organizations” to refer to a “variety of organizations that seek joint
ends through political action” (Schlozman and Tierney 1986, 11). Included in this definition are corpo-
rations, public interest groups, trade associations, governments, ad hoc associations, and the like (e.g.,
Epstein 1994; Brodie 2002). This definition thus recognizes that a wide array of organizational types
use intervener and amicus briefs in the pursuit of their goals.

2. There is, however, a broader comparative literature that focuses on litigation brought or spon-
sored by interest groups, as opposed to the filing of amicus curiae or intervener briefs (e.g., Harlow and
Rawlings 1992; Epp 1998; Krishnan 2001; Rowe 2001; Krishnan and den Dulk 2002). We seek to
contribute to this broader literature by focusing on a particular litigation tactic—the amicus or intervener
brief—that is the primary form of interest group engagement with the judiciary in many countries (e.g.,
Brodie 2002; Collins 2008).
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In so doing, this research also has the potential to inform our understanding of legal
development from a comparative perspective. Though scholars continue to debate the ef-
fectiveness of litigation as a means to foster social change (Scheingold 1974; Handler
1978; Rosenberg 1991), the fact remains that there is evidence that third-party briefs have
played a significant role in shaping judicial outcomes (Brodie 2002; Collins 2008; Alarie
andGreen 2010). For example, in one of the few studies of third-party briefs outside of the
American andCanadian contexts, Heywood (2001) demonstrates how the Treatment Ac-
tion Campaign, as amicus curiae, successfully opposed the efforts of the Pharmaceutical
Manufacturers’ Association to challenge the South African Medicines Act, which was in-
tended to make medications more affordable. By providing an initial look into interest
group engagementwith the high courts in 10nations, this research can be used tomotivate
future studies of group effectiveness by illuminating where, and under what conditions,
organizational litigation is most commonly observed.

Finally, this research provides additional insight into democratic influences on elector-
ally insulated judiciaries. Aswithmost national high courts (Driscoll andNelson 2015), all
of the judges in the courts under analysis here are appointed, not elected, which frees them
from direct electoral accountability. While such selection systems have the potential to re-
sult in counter-majoritarian rulings (Bickel 1962), one mechanism that ensures demo-
cratic input into such judiciaries is third-party briefs (Garcia 2008). Through these instru-
ments, electorally insulated judges become the recipients of a wide range of information
that both supports and challenges the existing status quo. Frequently, this information
provides judges with alternative perspectives on case outcomes, including how their deci-
sions will affect those beyond the direct parties to litigation (Collins 2008). Though the
presence of these briefs does not guarantee democratically accountable decisions, amicus
and intervener briefs have the potential to improve the quality of judicial decision making
by enabling judges to consider a wider range of perspectives in their deliberations than
those presented by the litigants. Additionally, the regular circulation of ideas and jurispru-
dence among high courts means that this input may have even more far-reaching effects
than in a single national context (Slaughter 1994).

In the section that follows, we provide a brief discussion of the third-party briefs under
analysis. Next, we provide our theoretical expectations for understanding variation in the
levels of third-party briefs, focusing on how the presence or absence of various institu-
tional features of courts and nations is predicted to shape the levels of third-party briefing.
Subsequently, we describe the data and methods used to examine group litigation, fol-
lowed by a presentation of our empirical results. We close with a discussion of the impli-
cations of this research for understanding organized litigation.

THIRD-PARTY BRIEFS

The interest group briefs under analysis here take a single form but are referred to by two
different names in the courts included in our sample. Several courts, including the South
African Constitutional Court and the US Supreme Court, refer to third-party briefs as
90275 Published online by Cambridge University Press

https://doi.org/10.1086/690275


5 8 | JOURNAL OF LAW AND COURTS | SPR ING 2017

https://doi.org/10.1086/6
amicus curiae briefs, which is the Latin for “friend of the court” (Krislov 1963). Other
courts, including the Canadian Supreme Court and the UK Appellate Committee of the
House of Lords, refer to third-party briefs as intervener briefs. Note that these briefs
are functionally equivalent to one another across the courts in our sample.3 Under either
name, these briefs allow interested entities who are not direct parties to the litigation to
inform the court of their interest in the case, take a position as to its outcome, and pre-
sent persuasive argumentation supporting their preferred position.

The practice of third-party participation in courts is an old one, with its roots inRoman
law. In its original form, amici were typically courtroom observers without a direct stake in
the outcome of a case. In an effort to aid judicial bodies in avoiding erroneous decisions,
these third parties would occasionally provide judges with their expertise, such as informa-
tion about the death of a party, evidence of collusion, or new legal developments (Krislov
1963; Angell 1967). This often took the form of extemporaneous oral communication or
nonbinding written opinions (Harris 2000, 4). As the law moved away from being con-
ducted primarily via oral communication to utilizing the written word, so too did the in-
volvement of third parties in litigation (Collins 2008, 38). In contemporary times, non-
parties with an interest in the outcome of a case participate by filing amicus curiae or
intervener briefs. This can occur separate from or in coordination with the parties to lit-
igation (e.g., Larson and Devins 2016).

Through these briefs, interest groups can supply judges with a wide array of informa-
tion. For example, organizations can provide citable legal authorities not addressed by the
parties to litigation, alternative interpretations of the facts surrounding a dispute, treat-
ments of relevant statutes and case law, discussions of the broader policy implications
of a decision, and scientific information regarding the outcome of a case (Brodie 2002;
Collins, Corley, and Hamner 2014). From the standpoint of the interest group, the pri-
mary purpose in providing this information is to obtain an outcome consistent with the
group’s overarching policy goals (Hansford 2004; Collins 2008, 28–35). Thus, far from
being neutral advisors, interest groups use third-party briefs to further the legal and policy
goals of the organization.4
3. However, within a jurisdiction, a court may distinguish between amicus and intervener briefs.
For example, in the United States, an intervener is a quasi party to litigation (Gardner 2002). In the In-
dian Supreme Court, an amicus is appointed by the court when the appellant is not represented by an
advocate, while an intervener must obtain the permission of the court to participate.

4. Groups can influence judicial outcomes in a variety of ways via amicus curiae and intervener
briefs. For example, an interest group might attempt to shape the course of the litigation, such as con-
vincing an opponent to drop its case (Heywood 2001). More commonly, organizations seek to affect
the outcome of a case, either in relation to who wins and who loses or in terms of the ideological direc-
tion of the policy announced in the opinion (Collins 2008). In addition, groups aim to shape the con-
tent of the court’s opinion, including the legal rules established or adopted in the opinion (Collins,
Corley, and Hamner 2015; Wofford 2015). For those groups unsuccessful at convincing a majority to
endorse its preferred position, they can contribute to the content of the dissenting opinion(s) in hopes
that a future court will revisit the issue and adopt the dissenters’ logic (Collins 2008).
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EXPLAINING THE LEVELS OF THIRD-PARTY BRIEFS

Our general theoretical framework posits that groups utilize third-party briefs in an effort
to influence judicial decisions and address organizational maintenance concerns and will
base their decisions to file on the institutional features of the courts and nations in which
the litigation takes place. Amici and interveners can look to these features to determine
whether the presence or absence of certain institutional elements will maximize their abil-
ity to influence policy (e.g., March and Olsen 1984; Hodgson 2006).5 In addition to this,
organizations can leverage third-party briefs to address organizational maintenance (e.g.,
Walker 1983; Hansford 2004; Solberg and Waltenburg 2006). That is, by filing amicus
or intervener briefs, groups can demonstrate to their members, patrons, and other constit-
uencies that they are active on important matters of public policy. This can help them
maintain their support base while attracting additional support from those outside of the
organization. Though organizational maintenance is primarily a concern of membership-
based groups (Hansford 2004), other types of organizations, such as corporations or re-
gional governments, might also consider how filing third-party briefs can garner added
support for their causes.

Given this theoretical framework, we believe that we will observe higher levels of third-
party briefs when the institutional environment is favorable for influencing policy and
maintaining or expanding organizations’ bases of support. To the extent that groups be-
lieve that the institutional environment is favorable for influencing policy and organiza-
tional maintenance, we expect to see higher levels of third-party briefing. Conversely, if
groups believe that the institutional environment is not ripe for affecting policy change
or organizational maintenance via amicus or intervener briefs, we believe that there will
be lower levels of third-party briefing as groups will pursue other strategies in the pursuit
of their policy and maintenance goals.

We begin our analysis with a consideration of whether the high courts under exami-
nation have the power of judicial review. The ability of courts to hold the actions of other
branches of government unconstitutional (and therefore unenforceable) has expanded in
recent years with the constitutionalization of rights and the establishment of stand-alone
constitutional courts in countries around the world (Schor 2008). Armed with the power
of judicial review, these high courts have made far-reaching decisions affecting the sepa-
ration of powers, executive authority, and rights enforcement (Hirschl 2002). Scholars
see judicial review, on the one hand, as an important way to hold the executive and leg-
islative bodies accountable to the constitution and as a significant counterweight to pro-
tect minority rights. On the other hand, scholars have long worried that giving so much
power to unelected decisionmakers can result in counter-majoritarian decisions and po-
liticization, while not necessarily ensuring that judges make better decisions than their
5. In formulating our hypotheses, we build off of insights developed primarily in the context of
American and Canadian courts since the scholarly understanding of interest group litigation is quite well
developed in those systems.

90275 Published online by Cambridge University Press

https://doi.org/10.1086/690275


6 0 | JOURNAL OF LAW AND COURTS | SPR ING 2017

https://doi.org/10.1086/6
legislative counterparts (compare, e.g., Waldron [2006], Fallon [2008], and Tushnet
[2010]).

We speak to the ongoing discussion about the global expansion of judicial review
(Hirschl 2002) by investigating an additional reason why judicial review has the potential
to be so powerful: its ability to encourage third-party participation in the legal system.We
believe that high courts with the power of judicial review will attract more third-party par-
ticipation as interest groups will perceive courts with this power as coequal policy-making
institutions. By participating in these courts, groups can pursue both their policy and or-
ganizationalmaintenance goals since these courts adjudicate high-profile cases with poten-
tially large public policy implications. These courts are likely to be viewed as particularly
important venues for mounting challenges and defenses to policies that originated in an-
other branch of government because their decisions can constrain, or outright overrule,
the actions of the other branches of government (Olson 1990). In this way, groups might
view high courts with judicial review as important venues for protecting gains won in the
legislative or executive branches or as significant venues for challenging their opponents’
victories in those institutions (Collins 2008, 22). In contrast, courts without the power of
judicial reviewmight be less attractive institutions since organizations lack the opportunity
to mount challenges to, or defenses of, executive or legislative achievements. Accordingly,
we expect to observe higher levels of third-party briefs in courts with the power of judicial
review.6

We are also interested in examining how the rules governing third-party briefing relate
to the levels of interest group engagement with courts. This allows us to contribute to the
enduring debate regarding the extent to which formal rules shape the behavior of legal ac-
tors (e.g., Frank 1930; Hart 1961; Friedman 1967; Sunstein 1995). On the one hand,
some argue that legal rules are highly significant because they serve to direct and constrain
the behavior of legal actors, thus limiting or enabling certain types of behavior. On the
other hand, rule skeptics argue that the effect of legal rules is more limited, particularly
as the “rules on the books” are sometimes ignored or inequitably enforced (e.g., Pound
1910; Friedman 1967). Our analysis allows us to wade into this debate by considering
the extent to which interest group engagement with the judiciary is shaped by the formal
rules governing their involvement.

The primary distinction pertaining to the rules for third-party briefing in the courts
under analysis here involves whether the potential third parties must initially obtain the
consent of the court or the consent of the parties to participate. Those courts that require
the potential amicus or intervener to obtain the permission of the judges (or a subset of
judges) are argued to have more restrictive requirements for two reasons (Corbally, Bross,
and Flango 2004). First, by requiring potential third parties to obtain the permission of
6. We also examined whether courts with a priori judicial review have higher levels of interest group
engagement, on the basis of information in Autheman (2004), and failed to find evidence that that was
the case.
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the court, judges might closely scrutinize the briefs to determine if they add anything of
value to the litigation. If it is determined that they do not, judges might deny permission
to file (Collins 2008, 41–45; Alarie and Green 2010). Second, rules requiring the con-
sent of the court to participate authorize a single actor to limit participation with no op-
portunity to appeal that actor’s judgment. In other words, there is no recourse if a court
denies permission to file: the potential third party simply cannot participate (Corbally
et al. 2004).

In contrast to this, several courts in our sample use a two-step rule to determine whether
a third party can participate. Initially, the potential amicus or intervener must obtain the
permission of the parties. If both parties consent, then leave to file is automatically
granted. If, however, one or both of the parties deny permission to file, then the third
party can seek out the permission of the court to file. Compared to rules in which the
permission of the court is absolutely required, this is a less restrictive filing requirement
since it does not require judges to scrutinize all applications and authorizes the use of an
additional actor (the court) to prohibit or allow participation if permission of the parties
cannot be obtained. Moreover, this rule takes the initial burden of granting leave to file
off of the judges, which reduces their workload, while at the same timemaking the court
appear more welcoming to potential third parties (O’Connor and Epstein 1983). Given
this, we expect to observe higher levels of third-party briefs in courts that initially require
party consent for participation.

We also believe that interest group litigation will be affected by the types of cases on a
court’s docket. To be sure, the dockets of the courts under analysis here vary substantially.
Some courts, such as the Philippine Supreme Court, are very accessible to the public at
large and thus hear a large proportion of cases involving routine criminal appeals and pri-
vate economic matters (Haynie 1994). Other courts, such as the US Supreme Court, are
far less accessible to the general public since they are very selective in the types of cases they
hear and tend to focus on highly salient civil rights and liberties cases (Spaeth 2007). Be-
cause interest groups are primarily concerned with influencing the broad public policies
announced by courts in their opinions (Hansford 2004; Collins 2008, 28–35), they
may be less interested in participating in courts that primarily decidemore routinematters
that may not implicate those beyond the direct parties to litigation. Moreover, participat-
ing in judiciaries that handle high-profile cases also enhances organizations’ ability tomain-
tain and expand their bases of support since more routine cases are not likely to be on the
radar of the public.

Consequently, we expect that courts that hear a relatively large number of civil rights
and liberties cases will be viewed by potential third-party interveners as broader public
policy-making institutions and thus more attractive venues for pursuing interest
group goals. Moreover, while interest groups specialize in a wide array of issue areas—
including criminal, economic, and technological matters—a large proportion of organi-
zations are specifically interested in using the courts in pursuit of rights claims (Epp 1996,
1998). To do this, it is essential that courts hear a sufficient number of rights claims to
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make their participation worthwhile. Thus, we expect to observe higher levels of third-
party briefs in courts with relatively large civil rights and liberties dockets.

In addition to these court-specific factors, we also examine two country-level features
in our analysis: the presence of a bill of rights and whether the country’s political system
operates in a federal structure. Investigating the relationship between the levels of inter-
est group litigation and the existence of a bill of rights allows us to inform the debate
regarding the extent to which bills of rights promote legal mobilization (e.g., Epp
1996, 1998; Urribarri et al. 2011; Songer, Johnson, and Bowie 2013).On the one hand,
there is evidence that rights litigation increases after the adoption of a bill of rights, sug-
gesting that bills of rights can have a direct effect on group litigation (Urribarri et al.
2011; Songer et al. 2013). On the other hand, the extent to which a bill of rights in-
creases organizational litigation might be limited by the existence of a support structure
for legal mobilization (Epp 1996, 1998). That is, rather than having a direct effect on
rights litigation, the extent to which bills of rights influence rights litigation might be
dependent on the ability of rights-oriented litigants to use the courts in an effort to in-
fluence social change.

We contribute to this debate by examining whether a bill of rights increases the levels
of third-party briefing. A bill of rights acts as a formal institutional structure that interest
groups can mobilize around, and indeed, studies show that organizations often base their
rights claims on provisions contained in a bill of rights (e.g., Brodie 2002; Collins 2008,
chap. 3). In essence, a bill of rights provides a basis fromwhich interest groups can organize
their litigation campaigns and press for social reforms. Conversely, interest groups oper-
ating in countries that lack a bill of rights are compelled to turn to other, typically more
narrow, foundations for their lawsuits, ormight avoid litigation altogether and instead seek
policy change in legislatures (Morton 1987). Thus, a bill of rights provides a broad footing
fromwhich a variety of interest groups can litigate rights claims. Accordingly, we expect to
observe higher levels of third-party briefs in countries that have a bill of rights.

Finally, we explore the extent to which interest group litigation varies depending on
whether the country functions in a federal system. In countries operating in a governmen-
tal structure in which power is shared between a national unit and subnational govern-
ments, it is common for interest groups to mobilize at both the subnational and national
levels and press their claims at both levels of the judicial system (e.g., Epstein 1994). In
such systems, disputes between different governmental levels are often adjudicated by
the national court of last resort (Jackson 2004). As a result, high courts are given substan-
tial policy-making authority over not just national politics but also subnational politics.
Because they arbitrate national and subnational disputes, these courts attract some orga-
nizations that are primarily national in scope and others that are primarily subnational in
scope. Moreover, it is not uncommon for representatives from subnational governments
tomobilize and file third-party briefs tomake their interests known to the high court (e.g.,
Gleason and Provost 2016). Thus, a wide range of third parties, including subnational in-
terests, national organizations, and governmental units, are attracted to high courts oper-
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ating in federal systems. Accordingly, we expect to observe higher levels of third-party
briefs in federal countries.

DATA

To investigate the levels of third-party engagement in various courts, we utilize data from
the High Courts Judicial Database (Haynie et al. 2007). This database contains informa-
tion on the decisions handed down by 11 high courts from 1969 to 2002 in 10 countries:
Australia (High Court, 1970–2002), Canada (Supreme Court, 1969–2002), India (Su-
preme Court, 1970–2002), Philippines (Supreme Court, 1970–2002), South Africa (Su-
preme Court of Appeal, 1970–2002, and Constitutional Court, 1995–2000), Tanzania
(Court of Appeal, 1983–98), United Kingdom (Appellate Committee of the House of
Lords, 1969–2002), United States (Supreme Court, 1969–2002), Zambia (Supreme
Court, 1973–97), and Zimbabwe (Supreme Court, 1989–2000).7

These courts were chosen for inclusion for several reasons. First, they all operate in Anglo-
American or common law legal systems and conduct their proceedings in English and
therefore share a similar jurisprudential heritage.8 Second, they all have a similar method
for third-party participation in their cases via the amicus curiae or intervener brief.
Third, they offer a good amount of variation on both the dependent and independent
variables and thus provide an opportune set of judiciaries to examine differences in the
levels of third-party briefing. Finally, because these courts constitute the sample of
courts in theHigh Courts Judicial Database, future scholars can utilize intuitions gained
from this study to pursue more in-depth analyses of interest group litigation in partic-
ular courts (or subsets of courts) included in this research.

Because our guiding theoretical perspective concerns the institutional features of the
courts and nations under analysis, we are interested in the aggregate levels of interest group
involvement in the form of amicus and intervener briefs. Accordingly, the unit of analysis
is the court-year. This means that each observation corresponds to one of the 11 courts
identified above for each year in which the court is included in the data.9 To capture
the levels of third-party engagement with these courts, the dependent variable measures
7. The data on the US Supreme Court that appear in the High Courts Judicial Database were col-
lected by Spaeth (2007) and were recoded to match the variables in the High Courts Judicial Database.
Because the Spaeth database does not contain information on amicus curiae participation in the US Su-
preme Court, that information was obtained from Collins (2008). The data consist of the universe of
formal decisions on the merits for all courts in the data, with the exception of the Supreme Courts of
India and the Philippines. Owing to their large docket sizes, the data for these courts are based on a ran-
dom sample of approximately 100 cases per year for each court.

8. The time frames for each court vary because of data availability, particularly relating to the acces-
sibility of published decisions for each court (Haynie et al. 2007).

9. An alternative means to examine interest group involvement is to focus on the case level, investi-
gating why specific cases attract more or fewer third-party briefs (e.g., Solowiej and Collins 2009;
Salzman, Williams, and Calvin 2011). Though this is an important means to capture third-party en-
gagement with courts, it presents a number of problems for comparative research. For example, we do
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the percentage of cases accompanied by amicus curiae or intervener briefs. This is a com-
mon and useful approach to operationalize the levels of interest group activity in that it
represents how frequently organizations participate in the business of a court (e.g.,
O’Connor and Epstein 1983; Collins 2008; Alarie and Green 2010). The percentage
of cases with third-party briefs per court-year ranges from zero to 96, with a mean of
15.4 and a standard deviation of 24.9.

Table 1 provides information on the frequency of amicus curiae and intervener partic-
ipation for each of the courts under analysis during the entirety of each court’s appearance
in our data. This is broken downby the seven issue areas identified inHaynie et al. (2007).
Civil rights and liberties cases include disputes involving discrimination claims; freedoms
of speech, press, and assembly; privacy claims; and religious rights (among others). Crim-
inal law involves a range of alleged criminal violations, including violent and nonviolent
crimes, and government corruption. Public law cases include disputes relating to govern-
ment regulation, taxation, immigration, and election law (among others). Private eco-
nomics cases involve creditor-debtor disputes, contracts, landlord-tenant relations, labor-
management disputes, and corporate law (among others). Torts relate to cases pertaining
to motor vehicle accidents, medical or legal malpractice, product liability, and libel or def-
amation (among others). Family law involves marriage, divorce, inheritance, and probate
matters (among others). The “other” category involves cases that do not fit into the other
six issue areas discussed. The “all cases” category reports the percentage of cases with third-
party briefs across all of the issue areas. The entries are the percentage of cases with third-
party briefs. The entries in parentheses indicate the overall number of cases in each category.
Our purpose here is to provide a more specific context for understanding third-party brief-
ing, particularly with regard to whether their presence is common across issue areas or is
more pronounced in some issue areas than in others (e.g., Caldeira and Wright 1990; Ep-
stein 1994; Collins 2008). Such an analysis can help inform future studies by identifying
both the issue areas and courts on which scholars might focus their attention.

Several interesting findings emerge. First, for most courts, third-party briefs are most
commonly filed in civil rights and liberties cases. This is one of the top three most fre-
quent issue areas for third-party briefing for all of the courts under analysis, with the
exception of the Tanzania Court of Appeals and the Zimbabwe SupremeCourt. This pro-
vides some preliminary evidence for our theoretical argument that organizations are par-
ticularly attracted to civil rights and liberties cases as these cases are often particularly good
vehicles for the pursuit of their policy and organizationalmaintenance goals. Second, crim-
inal cases are among the least common issue areas for third-party participation for most
of the courts. Indeed, this is a top three issue area for a single court—the Tanzania Court
not yet have a means to measure case salience from a cross-national perspective, a variable that has been
shown to play a major role in influencing the number of third-party briefs filed in the US Supreme
Court. Despite the limitations of our aggregate approach, we believe it marks an important first step in
the systematic investigation of third-party participation from a comparative lens.
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Table 1. Amicus Curiae and Intervener Participation in 11 High Courts, 1970–2002

Court
Civil Rights
and Liberties Criminal Public Law

Private
Economics Torts Family Law Other All Cases

Australia HC 45.2 (73) 15.2 (399) 20.9 (617) 9.5 (421) 9.3 (280) 42.7 (82) .3 (16) 17.3 (1,891)
Canada SC 67.1 (167) 14.9 (1,218) 28.8 (653) 10.7 (522) 10.1 (298) 21.2 (113) 37.5 (80) 20.4 (3,051)
India SC 3.3 (180) 1.3 (675) 1.7 (1,532) 1.4 (634) 6.1 (49) .0 (83) 4.7 (64) 1.7 (3,217)
Philippines SC 2.4 (82) 1.6 (935) 2.5 (606) 1.7 (1,117) 2.0 (98) .0 (107) .9 (350) 1.7 (3,300)
South Africa SCA 2.0 (50) .4 (545) .3 (383) .5 (861) .5 (411) .0 (74) 3.3 (60) .5 (2,386)
South Africa CC 41.2 (34) 34.5 (29) 9.5 (21) 25.0 (4) 40.0 (5) 100.0 (1) 29.2 (24) 31.4 (118)
Tanzania CA .0 (2) 1.2 (162) 4.8 (21) 1.2 (81) .0 (18) .0 (19) 2.1 (48) 1.4 (351)
United Kingdom ACHL 6.4 (94) 4.7 (359) 3.7 (384) 3.5 (373) 3.3 (269) 10.5 (57) 17.2 (29) 4.5 (1,565)
United States SC 76.2 (2,703) 48.9 (176) 79.3 (2,040) 90.5 (232) 68.8 (263) 51.9 (27) 68.6 (741) 75.8 (6,182)
Zambia SC 3.7 (27) .6 (342) 2.0 (50) .0 (89) .0 (80) 12.5 (8) 4.0 (25) 1.0 (623)
Zimbabwe SC .0 (32) 1.2 (167) 1.5 (135) 3.7 (187) 2.9 (35) 2.0 (49) 9.0 (22) 2.4 (627)

Note.—Entries are the percentage of cases with amicus curiae or intervener briefs over the entire time period in which each court is included in the data. Entries in parentheses indicate the overall
number of cases in each category. The all cases category indicates the overall percentage of cases in each court in which an amicus curiae or intervener brief was filed. The number of cases in this category may
not necessarily be the sum of the cases within each issue area because of missing data in theHigh Courts Judicial Database pertaining to the issue area of each case. HC5High Court; SC5 Supreme Court;
SCA 5 Supreme Court of Appeals; CC 5 Constitutional Court; CA 5 Court of Appeal; ACHL 5 Appellate Committee of the House of Lords.
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of Appeals—and is a bottom three issue area in terms of third-party participation for six of
the courts. This may reflect a relative dearth of organizations focused on criminal law, as
well as the possibility that many of these cases do not raise issues that have broad effects
beyond the parties to litigation in some of the courts. Finally, this table reveals that there is
a good deal of variation among the courts for the other five issue areas. For example, public
law cases receive the highest percentage of third-party briefs in the Philippine Supreme
Court and the Tanzania Court of Appeals but the lowest percentage of third-party briefs
in the South African Constitutional Court. Similarly, tort cases receive the highest per-
centage of third-party briefs in the Indian Supreme Court but the lowest percentage in
the Canadian Supreme Court and the UK Appellate Committee of the House of Lords.
This suggests that third-party participation in particular issue areas is likely affected by
the broader sociolegal and cultural environment in each country, including the extent
to which a nation’s high court prioritizes certain issue areas over others. This is certainly
an area ripe for further investigation.

Figure 1 plots the dependent variable over time for each court in our sample, revealing
several important findings. First, all countries in the data have experienced some level of
third-party briefing in the time frame under analysis. This indicates that interest groups are
active participants in all of the courts in our sample. Second, there is a good deal of var-
iation regarding the levels of interest group engagement among the courts. Third-party
briefs are most common in the US Supreme Court, with an average of 76% of cases ac-
companied by amicus briefs, followed by the South African Constitutional Court (an av-
erage of 31% of cases) and the Canadian Supreme Court (an average of 20% of cases).
Interest group participation is least frequent in the South African Supreme Court of Ap-
peal (an average of 0.5% of cases), the Tanzanian Court of Appeal (an average of 1.4% of
cases), and the Philippine Supreme Court (an average of 1.7% of cases). Third, some
courts exhibit fairly steady temporal increases in the percentage of cases with third-party
briefs. This is most noticeable in the cases of the US Supreme Court and the Canadian
SupremeCourt. Yet other courts witness no similar increases in interest group engagement
over time. For example, while there is year-to-year variation with respect to the Indian Su-
preme Court, the Philippine Supreme Court, and the South African Supreme Court of
Appeal, there is little evidence of an increasing amount of organized activity in these in-
stitutions over time. Taken as a whole, figure 1 is significant in that it reveals where interest
groups most commonly engage the judiciary via amicus and intervener briefs. This infor-
mation can help guide future studies of the effectiveness of these briefs by highlighting
where third-party briefs are most and least common, thus shedding light on the frequency
with which judges encounter interest group participation.

Given our dependent variable and on the basis of model diagnostic tests, we employ an
ordinary least squares regressionmodel with robust standard errors.Most significantly, the
results of a Breusch-Pagan Lagrange multiplier test indicate that the ordinary least squares
regressionmodel is preferable to a random-effects regressionmodel. AWooldridge (2010,
282) test for autocorrelation in the panel data fails to provide evidence of serial correlation,
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Figure 1. The percentage of cases with third-party briefs
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indicating that the inclusion of a lagged dependent variable is unnecessary.10 A Fisher test
for panel unit root, based on an augmented Dickey-Fuller test, indicates no unit root.

We operationalize our independent variables as follows. Judicial Review is scored 1 if
the court has the power to review and invalidate the actions of another branch of govern-
ment, and 0 otherwise. Courts with the power of judicial review in our sample are the Aus-
tralian High Court, Canadian Supreme Court, Indian Supreme Court, Philippine Su-
preme Court, South African Constitutional Court, and US Supreme Court. This variable
is based on information found in Kritzer (2002) and official court or government web-
pages.11We expect that this variable will be positively signed, indicating that there is more
interest group engagement in courts with the power of judicial review.

Party Consent is scored 1 if the court’s official rules encourage third-party participation
by authorizing potential third parties to obtain the permission of the parties in order to
participate (and request the permission of the court only if one or both of the parties deny
permission to file), and 0 otherwise. The excluded category is those courts that either re-
quire the court’s permission to participate or do not have explicit rules governing third-
party engagement (which means that potential third parties would be required to obtain
the consent of the court in order to participate). Courts that first require party consent are
the South African Constitutional Court, the South African Supreme Court of Appeals,
and the US Supreme Court. This variable is based on information contained in each
court’s official rules. We expect that this variable will be positively signed, indicating that
there is more interest group participation in courts with less restrictive rules for filing ami-
cus and intervener briefs.

Civil Rights Docket captures the percentage of each court’s docket that involves civil
rights and liberties cases and is based on information in theHighCourts Judicial Database
(Haynie et al. 2007). Civil rights and liberties cases include those involving civil rights
claims by prisoners; equal treatment under the law; voting rights; speech, press, assembly,
and the right to petition; religious rights; privacy (including abortion); access to public in-
formation; civil rights of juveniles; the rights of indigenous peoples; andmiscellaneous civil
rights claims. We expect that this variable will be positively signed, indicating that there is
more interest group engagement in courts with a relatively large caseload of civil rights and
liberties claims.12
10. When we include a lagged dependent variable, the results are consistent in terms of their statisti-
cal significance, but the substantive magnitudes of the coefficients are substantially depressed.

11. The websites for the courts are as follows: Constitutional Court of South Africa, http://www
.constitutionalcourt.org.za/site/thecourt/role.htm; High Court of Australia, http://www.hcourt.gov.au/;
Philippine Government, http://www.gov.ph/about/gov/; Supreme Court of Appeal South Africa,
http://www.justice.gov.za/sca/; Supreme Court of Canada, http://www.scc-csc.gc.ca/home-accueil
/index-eng.aspx; Supreme Court of India, http://supremecourtofindia.nic.in/history.htm.; and
Zambian Judiciary, http://www.judiciary.gov.zm/.

12. Several of the courts we examine have gained notoriety for their jurisprudence on socioeco-
nomic rights claims (e.g., Indian Supreme Court, South African Constitutional Court). Accordingly, we
investigated if the size of a court’s economic docket is related to the level of third-party briefs but failed
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Bill of Rights is scored 1 for those countries that have a formal bill of rights, and 0 oth-
erwise, as reported in Kritzer (2002). Countries in the data with a bill of rights are Canada,
India, Philippines, South Africa, United Kingdom, United States, Zambia, and Zimba-
bwe. Note that the bills of rights in Canada, Philippines, and South Africa were adopted
during the time period under investigation.13We expect that this variable will be positively
signed, indicating that there is more interest group participation in nations with a bill of
rights.

Federal is scored 1 for countries operating under a federal system of government, and
0 otherwise, on the basis of information in the Political Handbook of theWorld (2014). The
federal nations in the data are Australia, Canada, India, South Africa, Tanzania, and the
United States. We expect that this variable will be positively signed, indicating that there
is more interest group engagement in federal countries.

In addition to these variables, we incorporate three control variables into the model
that allow us to capture other factors that might shape the levels of interest group lit-
igation. First, we include a Docket Size variable that measures the number of cases on
each court’s docket for each year the court appears in the data. This information was
obtained from the High Courts Judicial Database (Haynie et al. 2007) for all courts
except the Supreme Courts of India and the Philippines. Because a random sample of
these courts’ cases appears in the High Courts Judicial Database, we identified the size
of their dockets on the basis of information from the Supreme Court of India (2006,
58–59) and the Chan Robles Virtual Law Library in the Philippines (http://www
.chanrobles.com/cralawscdecisions.htm). We expect to observe lower levels of third-
party briefing in high courts with relatively large dockets since those courts hear many
routine cases (e.g., landlord-tenant disputes) that are unlikely to attract the attention of
organized interests and because judges will presumably be more limited in the time they
can spend on each case (e.g., Haynie 1994, 756). Thus, we expect this variable to be
negatively signed, indicating that there is less interest group third-party briefing in courts
with relatively large dockets.

Second, we include each nation’sDemocracy Score, which is calculated as the country’s
Polity2 score (Marshall, Gurr, and Jaggers 2014). These scores are based on attributes of a
13. The Canadian Bill of Rights was enacted by the Parliament in 1960. However, this is a statutory-
level bill of rights, as opposed to the Canadian Charter on Rights and Freedoms, which is a constitutional-
level bill of rights enacted in 1982. Following existing work on the charter (Epp 1996; Urribarri
et al. 2011; Songer et al. 2013), we code the adoption of the charter as the beginning of a bill of rights
in Canada. We code the bill of rights for the United Kingdom as the 1689 Bill of Rights Act. How-
ever, we recognize that this is statutory in nature and deals with a limited set of civil rights and liberties.
Accordingly, we ran an alternative model that treats the Human Rights Act of 1998 as the bill of rights
for the United Kingdom, which went into effect in 2000. We find consistent results regarding the
presence of a bill of rights regardless of how this variable is coded.

to find evidence for this. In addition, we also explored whether the percentage of criminal cases on a
court’s docket shaped the level of third-party briefs. As with economic cases, the model did not provide
evidence for such a relationship.
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nation’s electoral competitiveness, citizen participation, and checks on executive power.
We expect that countries with higher levels of democracy will have more opportunities
for citizens to join interest groups and will have a longer history of interest group engage-
ment with the political and legal systems. Because higher scores on this variable indicate
more democratic nations, we expect that this variable will be positively signed, indicating
that there is more interest group participation in countries that rank high on measures of
democracy.

Finally, we include a Per Capita GDP variable that measures each country’s gross do-
mestic product per capita in constant US dollars (World Bank 1993, 2015), divided by
1,000 to make the size of the coefficient more easily interpretable. This variable is an im-
perfect proxy for the interest group density in each country in light of the fact that counts
of interest groups across time and space do not exist. The logic of this variable is that, in
countries where individuals enjoy relatively high socioeconomic status, they will have
more time and money to devote to political engagement, including forming and joining
interest groups (e.g., Brady, Verba, and Schlozman 1995). Thus, we expect to see more
interest groups in countries with relatively high per capita GDP levels, a point that has
been corroborated in previous cross-national studies (e.g., Murrell 1984; Coates,
Heckelman, and Wilson 2007). We expect that this variable will be positively signed, in-
dicating that there is more interest group engagement with courts in wealthier nations.
RESULTS

Table 2 contains three analyses. The first column reports the bivariate correlations be-
tween each of the independent variables and the dependent variable. This reveals that
all of the independent variables are statistically significantly correlated with the dependent
variable in the predicted direction. Below, we return to a discussion of these bivariate cor-
relations with respect to the Democracy Score variable. The second column contains the
results of an ordinary least squares regression model that excludes the US Supreme Court.
We report the results of this model to demonstrate the robustness of our results since the
US Supreme Court is a clear outlier in terms of the percentage of cases with third-party
briefs among the courts in our sample, as indicated in figure 1. The third model reports
the results of an ordinary least squares regression model on the full sample of courts under
analysis. As a comparison between the full model and the model that excludes the US Su-
preme Court indicates, the results are quite robust to the exclusion of the US Supreme
Court. In fact, all of the variables retain their statistical significance across the twomodels,
although the size of the coefficient on the Party Consent variable is much smaller in the
model that excludes the US Supreme Court, compared to the full model.

Given the robustness of the findings, we focus our attention on the third model, in-
cluding all courts, in our interpretation of the results. The R-squared value is a respectable
.91, indicating that the model is a good fit for the data. Most importantly, the model pro-
vides support for all of our hypotheses, indicating that there is systematic variation in the
90275 Published online by Cambridge University Press

https://doi.org/10.1086/690275


Interest Group Litigation in a Comparative Context | 7 1

https://doi.org/10.1086/6
levels of third-party briefs in the 11 high courts under analysis. What is more, the sizes of
the coefficients associated with our key hypothesis tests are generally quite large, indicating
substantive, in addition to statistical, significance. Thus, these results confirm that the lev-
els of third-party briefing are shaped in large part by the institutional features of the courts
and nations under analysis.

First, we find higher levels of third-party briefs in courts that have the power of judicial
review. Substantively, third-party briefs are filed in about 12% more cases in courts with
judicial review, relative to those without this power. This corroborates our expectation that
interest groups view courts with judicial review as coequal branches of government and
utilize these courts tomount challenges to their opponents’ executive and legislative gains,
in addition to defending their own executive and legislative victories in these institutions.
This allows organizations to pursue their policy goals while maintaining and possibly ex-
panding their bases of support by participating in these institutions.

Second, our results show that court rules governing third-party briefs matter. We find
that third-party briefs are filed in about 12%more cases in courts that initially require party
Table 2. Third-Party Briefing in 11 High Courts, 1969–2002

Variable

Bivariate Correlation
All Courts

(1)

Regression Model
Excluding

US Supreme Court
(2)

Regression Model
All Courts

(3)

Judicial review .438* 8.93* 11.90*
(1.05) (1.50)

Party consent .555* 3.61* 11.74*
(1.63) (2.11)

Civil rights docket .886* .367* .67*
(.10) (.07)

Bill of rights .304* 6.03* 8.34*
(1.20) (1.25)

Federal .384* 7.19* 6.15*
(.97) (1.26)

Docket size 2.166* 2.00* 2.00*
(.00) (.00)

Democracy score .375* 2.65* 21.15*
(.12) (.16)

Per capita GDP .687* .626* .96*
(.07) (.09)

Constant 29.83* 215.58*
(1.22) (1.43)

R 2 .69 .91
Observations 290 256 290
90275 Published online by Cam
bridge University Press
Note.—The unit of analysis is the court-year. The dependent variable is the percentage of cases with third-party
briefs. Entries in col. 1 are bivariate correlation coefficients. Entries in cols. 2 and 3 are coefficients from an ordinary
least squares regression model. Column 2 excludes the US Supreme Court. Robust standard errors appear in parenthe-
ses.

* p < .05 (one-tailed tests).
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consent, relative to those that initially require the consent of the court. This indicates that
less restrictive filing requirements play an important role in shaping the level of inter-
est group engagement with a court. Moreover, it provides important evidence that le-
gal rules matter.

Third, table 2 reveals that the types of cases on a court’s docket are associated with in-
terest group litigation. For example, a 15% increase in the percentage of civil rights and
liberties cases on a court’s docket (which is about a one standard deviation increase) cor-
responds to a 10% increase in the percentage of cases with amicus or intervener briefs. This
finding supports our argument that civil rights and liberties cases tend to act as broad
policy-making vehicles for interest groups and thus garner more attention from litigat-
ing organizations. Moreover, because many civil rights and liberties cases tend to be
high-profile, groups can highlight their participation in such cases to demonstrate to
their members that they are active on salient matters of public policy and use these cases
to attract additional support for their causes.

Fourth, we find higher levels of interest group participation in countries with a bill of
rights.More specifically, there is an 8% increase in the percentage of cases with third-party
briefs in countries with a bill of rights compared to those without. Thus, it appears that
bills of rights act as important formal mechanisms that interest groups can leverage to press
their rights claims in the legal system.

To more clearly see the impact of a bill of rights on organization litigation, consider
Canada, which adopted the Charter of Rights and Freedoms in 1982.14 The charter
provided Canadians a variety of constitutional protections, as well as a mechanism that
authorized judicial review in cases initiated by individuals. Among others, the charter
outlines the freedoms of religion, expression, and the press; the right to vote; and pro-
tections from unreasonable searches and seizures; it also guarantees the equal protection
of the laws. Given its importance, the impact of the charter has been of great scholarly
14. Two other countries in our analysis also adopted a bill of rights during the study period: South
Africa and the Philippines. As part of its transition from apartheid, South Africa adopted an interim bill
of rights in 1994 primarily focused on civil and political rights and enshrined a broader bill of rights in
the 1997 Constitution. Because there was only common law protection of civil rights and liberties, rather
than constitutionally guaranteed rights, during the apartheid regime, the South African Supreme Court
of Appeals rarely encountered civil rights and liberties cases before the transition (Haynie and Sill 2007).
After the transition, the civil rights and liberties docket moved to the South African Constitutional
Court. The Philippines implemented a new constitution that included a bill of rights in 1987 after the
overthrow of Ferdinand Marcos the previous year. While the Philippine Supreme Court continued to be
in place during the Marcos dictatorship, its jurisdiction was limited and its bench was stacked with cro-
nies of the regime (Tate and Haynie 1993; Haynie 1998). Our data on these countries before and after
their respective bills of rights show that there was a statistically significant overall increase in the percent-
age of cases with third-party briefs in the Philippines (from 0.6% to 2.7%), but no change in the number
of amicus briefs in the South African Supreme Court of Appeals. Ultimately, there was so much radical
political change happening in both of these countries that it would be difficult to attribute any change in
third-party briefs to the introduction of a bill of rights alone.
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interest, and researchers have reached some contradictory conclusions with respect to its
impact (e.g., Epp 1996; Brodie 2002; Urribarri et al. 2011; Songer et al. 2013).

To add to this important debate, table 3 provides information on the percentage of
cases with intervener briefs for the Canadian Supreme Court across seven issue areas dis-
cussed above with respect to table 1. These issue areas are delineated by the 5 years before
the adoption of the charter (1977–81) and the 5 years following the adoption of the
charter (1983–87). If the charter had an impact on intervener participation, we expect
to see an increase in the percentage of cases with intervener briefs. Table 3 indeed shows
that there was a substantial increase in intervener participation following the adoption of
the charter. Beginning with the “all cases” category, 8% of cases in the 5 years prior to
the adoption of the charter were accompanied by intervener briefs. This increased to
20% in the 5 years after the adoption of the charter, a substantively and statistically sig-
nificant difference. This difference is most pronounced in the civil rights and liberties
issue area: prior to the charter, intervener briefs were present in 13% of these cases, com-
pared to 59% in the 5 years after the adoption of the charter. It is also observed in the
criminal law issue area. In the 5 years prior to the charter’s adoption, intervener briefs
were filed in 2% of criminal cases, compared to 10% in the post-charter era. This cor-
roborates our argument that the adoption of a bill of rights can mobilize interest groups
to participate in courts by providing themwith a formal institutional structure to mount
rights-based claims. Interestingly, there is also evidence for the charter’s effect in public
law cases, which primarily involve government regulation, taxation, immigration, and
election law, areas that do not necessarily implicate the charter’s primary focus on civil
rights and liberties. Prior to the charter, 16% of public law cases had intervener partic-
ipation. In the 5 years after the charter was ratified, this increased to 36%. However,
there are no statistically significant increases in the percentage of cases with intervener
Table 3. Amicus Curiae and Intervener Participation Before and After the Adoption of the Canadian

Charter of Rights and Freedoms

Civil
Rights
and

Liberties Criminal
Public
Law

Private
Economics Torts

Family
Law Other All Cases

Before
charter 12.5 (8) 2.0 (152) 16.1 (118) 8.5 (82) 4.9 (42) .0 (11) 27.3 (11) 8.3 (424)

After
charter 59.3 (27)* 10.4 (173)* 36.0 (89)* 11.3 (53) 4.5 (22) 19.0 (21) 28.6 (7) 20.2 (392)*
90275 Publis
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Note.—Entries are the percentage of cases with intervener briefs in the Canadian Supreme Court for 5 years before
and 5 years after the adoption of the Charter of Rights and Freedoms in 1982. Entries in parentheses indicate the overall
number of cases in each category. The all cases category indicates the overall percentage of cases in which at least one
intervener brief was filed.

* A statistically significant difference in the percentage of cases with intervener briefs before and after the adoption
of the charter at the .05 level.
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briefs in the other issue areas in table 3. Thus, while the charter’s main effect on inter-
vener participation involves issue areas at the core of the charter—civil rights and liber-
ties and criminal rights—it also stimulated intervener participation in public law cases.
This suggests that the adoption of a bill of rights can have an impact on the issue areas
most closely associated with the rights and freedoms outlined in the document and that
its impact can spread to other issue areas.

Returning to table 2, we find that countries that operate in federal systems have higher
levels of organizational litigation. Compared to unitary systems, courts in federal systems
witness a 6% increase in the percentage of cases with amicus or intervener briefs. Because
courts in federal nations are often charged with resolving disputes between the national
and subnational governments, such cases tend to attract the attention of a diverse assort-
ment of interest groups that operate at both levels. This, in turn, results in more interest
group engagement with those judiciaries.

Turning now to the control variables, the model fails to provide support for the idea
that the size of a court’s docket is negatively related to the levels of third-party briefing as
the coefficient associated with this variable, while statistically significant, is substantively
negligible. However, the model does reveal that the other two control variables achieve
statistical significance, although the Democracy Score variable is signed in the opposite di-
rection of what we expected. The negative sign of this variable indicates that there is a
smaller percentage of third-party briefs in more democratic countries (although the sub-
stantive effect of this variable is small relative to the other variables in the model). Inves-
tigating this more closely, it appears that this variable flipped signs as a function of high
levels of collinearity (e.g., Mela and Kopalle 2002). In particular, this variable is correlated
with the Per Capita GDP variable at .62. Rather than run the risk of omitted variable bias
by excluding it from the model, we note that there is a weak, but positive, relationship
between a country’s democracy score and the level of third-party briefs. As the bivariate
correlation in table 2 reveals, there is a positive and significant correlation between theDe-
mocracy Score variable and the dependent variable, and it is statistically significant and pos-
itively signed in a bivariate regression model.15 The Per Capita GDP variable reveals that
there are higher levels of interest group litigation inwealthier countries. As this variable was
intended to be a proxy—albeit an imperfect one—for interest group density within a
country (e.g., Murrell 1984; Coates et al. 2007), it suggests that there is more organiza-
15. We also investigated other ways to capture a country’s democracy level, including measures in-
dicating whether the country was a democracy according to the Polity2 data and whether a country is a
member of the Organisation for Economic Co-operation and Development. Those alternative variables
performed similarly to the measure used in the article in that both revealed a positive and significant re-
lationship to the dependent variable in bivariate models but flipped signs in controlled models that in-
clude the Per Capita GDP variable. With the exception of the relatively high levels of collinearity be-
tween the Per Capita GDP and Democracy Score variables, there is minimal evidence of collinearity
problems in the model. For example, the variance inflation factor does not exceed 3.01 and the toler-
ance does not drop below 0.33.
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tional litigation in wealthier countries that tend to have a relatively large number of pres-
sure groups.

CONCLUSIONS

The purpose of this article was to shed new light on interest group litigation by investigat-
ing it in a cross-national context. To do this, we examined the levels of amicus curiae and
intervener briefs across 11 high courts in 10 countries. These briefs represent an important
form of democratic input into the judiciary, acting as a mechanism for organizations to
participate in public debates, while advancing their causes in an effort to further their pol-
icy goals and address organizational maintenance concerns (Hansford 2004; Cichowski
2006;Collins 2008;Garcia 2008).Our results reveal systematic variation in interest group
engagement with these courts, indicating that organizational litigation can be successfully
studied in a cross-national context.Moreover, this research informs our understanding of a
number of significant legal and political debates and suggests profitable directions for fu-
ture research.

First, we have contributed to the study of interest group litigation by demonstrating
that it is far from a uniquely American or Canadian phenomenon. Though most research
to date on third-party briefs focuses on these two nations, we reveal that interest groups
participate in a number of courts across the globe. This is an important finding in its
own right as it can be used to spur further research into interest group engagement. Per-
haps most obviously, it will be important to explore the effectiveness of amici curiae and
interveners in terms of their ability to etch their policy preferences into law. Further, ex-
amining other forms of organized litigation, such as interest groups bringing suits as direct
litigants, will add to our understanding of how pressure groups use the courts in pursuit of
their goals.16

This research has also informed our understanding of how institutional design shapes
the behavior of political actors, particularly with regard to debates about bills of rights, ju-
dicial review, and court rules. With regard to the importance of bills of rights, we join a
number of scholars who have demonstrated that the presence of a bill of rights can have
important implications (e.g., Urribarri et al. 2011; Songer et al. 2013). Our findings reveal
that, indeed, countries with a bill of rights have higher levels of interest group engagement
in the courts. Regarding judicial review, our findings indicate that interest groups are par-
ticularly attracted to courts with this power, suggesting that they see such judiciaries as
coequal with the elected branches of government. In so doing, this work has added to
16. Court rules on standing may have an impact on whether groups file lawsuits or participate as
amici or interveners (e.g., Cichowski 2006). For instance, the Supreme Court of India has a procedure
by which the Court can convert a letter or complaint from the public into a writ petition. Since any cit-
izen or group can submit one of these letters, this may act as a complement to or substitute for filing in-
tervener briefs (Baxi 1985). Likewise, South Africa’s Bill of Rights specifies that “anyone acting in the
public interest” can bring an action alleging that rights have been violated (sec. 38d).
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our understanding of the global spread of judicial review and its consequences (e.g.,
Hirschl 2002). Our finding that the level of interest group engagement is associated with
the restrictiveness of the rules governing third-party participation is important because it
provides evidence that laws on the books matter (e.g., Pound 1910; Friedman 1967).
Thus, this study of interest group litigation is capable of informing wider debates in the
sociolegal and political science communities.

Of course, as the first work comparing the use of third-party briefs in high court cases
across multiple countries, this study has only scratched the surface of thinking about the
importance of this form of democratic participation and engagement in judicial systems
around the world. Future work could examine the prevalence and correlates of third-
party brief submission in Roman law–based countries to see whether our insights about
the importance of institutional design hold in these polities, some of which have recently
adopted bills of rights and judicial review mechanisms (Stone-Sweet 2000; Hirschl
2002; Ginsburg 2003) and others with long traditions of high courts. Over the past sev-
eral decades, many civil law countries have allowed third parties to participate in legal
proceedings in their highest courts, either by amending their laws to authorize partici-
pation or unofficially accepting third-party briefs, and evidence suggests that groups are
taking advantage of this opportunity (Kochevar 2013).17 Further, it will be useful to in-
vestigate how attributes of cases influence the levels of third-party briefing by focusing at
the case level (e.g., Salzman et al. 2011). This will allow for an examination of how amici
and interveners coordinate with litigants and each other to support their causes (e.g.,
Larson and Devins 2016). Moreover, while we have followed existing studies by includ-
ing third-party briefs filed by governmental entities in our sample (e.g., Epstein 1994;
Brodie 2002; Collins 2008), it will be important for future studies to investigate whether
governmental amici and interveners have motivations for participating that differ from
more traditional membership-based interest groups (e.g., Provost 2011). In addition,
more country-specific work on third-party briefs could offer rich insights into the con-
ditions under which third parties participate. For example, in an effort to provide a gen-
eralizable look into interest group litigation, we were compelled to gloss over somemajor
domestic changes in the countries under analysis here, such as those that took place after
the dismantling of apartheid in South Africa. Likewise, it will be important to investigate
the support structures for organizational litigation at the country level (e.g., Epp 1998).
By lookingmore closely at such domestic factors, we are confident that much can learned
about the evolution of interest group litigation. Taken as a whole, we view this research as
an important first step toward thinking about interest group litigation in a global per-
spective and hope to see additional research on this significant topic.
17. In fact, several countries have explicitly included the right to friend of the court participation
for the solicitor/attorney general (Fiji, Maldives), any interested party, or both (Kenya, Zimbabwe) in
their new constitutions (Constitute Project, https://www.constituteproject.org/).
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