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ABSTRACT

According to the prioritized reason model of precedent, precedential constraint is
explained in terms of the need for decision-makers to reconcile their decisions
with a settled priority order extracted from past cases. The prioritized reason model
of precedent departs from the view that common law rules comprise protected rea-
sons for action. In this article | show that a model utilizing protected reasons and
the prioritized reason model of precedential constraint are, in an important sense,
equivalent. | then offer some reflections on the philosophical significance of this
result. | argue that the protected reason model is consistent with the phenomenology
of precedential constraint. | suggest an account of precedential reasoning that recon-
ciles the prioritized reason and protected reason models.

I. INTRODUCTION

Jeremy Bentham derided the doctrine of precedent as tantamount to “act-
ing without reason, to the declared exclusion of reason and thereby in
opposition to reason.”’ Defending the coherence of the common law
method requires demonstrating, in opposition to Bentham, that precedent
imposes a coherent set of constraints on our practical reasoning. What I will
call the prioritized reason model, drawn from work by Grant Lamond and
developed by John Horty, offers an attractive formal account of precedent in
terms of constrained practical reasoning.” The model utilizes factor-based

* 1 am grateful to my anonymous reviewers for their thoughtful comments and advice. This
article was written while I was a Visiting Fellow at the Rutgers Institute for Law and Philosophy. I
would like to thank the Institute for providing a welcoming and supportive research
environment.

1. JerEmy BENTHAM, CONSTITUTIONAL CODE, vol. 1 (Fred Rosen & J.H. Burns eds., 1983), at 434.
Quoted in P.S. Atiyah, Form and Substance in Contract Law, in Essays oN CoNTRACT 93-120, 97
(1981).

2. Grant Lamond, Do Precedents Create Rules?, 11 LEGAL THEORY 1, 18-19 (2005); John Horty,
Rules and Reasons in the Theory of Precedent, 17 LecaL Trrory 1 (2011) [hereinafter Rules and
Reasons]; John Horty & Trevor J. M. Bench-Capon, A Factor-Based Definition of Precedential
Constraint, 20 ArTIFICIAL INTELLIGENCE & L. 181 (2012); John Horty, Constraint and Freedom in
the Common Law, 15 PHILOSOPHERS’ IMPRINT (2015) [hereinafter Constraint and Freedom]. Along
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accounts of common law reasoning first developed in artificial intelligence
and law.” According to the prioritized reason model, rules used to deter-
mine the outcome of past decisions reflect previous decision-makers’ assess-
ment of the underlying weight of reasons in the case.* Courts in subsequent
decisions are constrained in the sense that they must not depart from the
priority order established in past cases.

The prioritized reason model occupies an intermediate position between
theories that equate precedential reasoning with the application of strict
and inflexible rules, and theories that understand precedent in terms of
less constrained forms of natural reasoning—for instance wholly analogical
reasoning.” My purpose here is not to compare the merits of the model
with these alternatives, though I am most sympathetic to the prioritized
reason model. Rather I will critique the particular account of authoritative
legal reasoning adopted on the prioritized reason model, before suggest-
ing a revised account of precedential constraint in terms of protected
reasons.

One interesting aspect of the prioritized reason model is its apparent
departure from the view that authoritative common law rules constrain sub-
sequent courts by creating protected reasons for action.’ According
to Joseph Raz’s influential account, rules—at least those rules that create
obligations—are understood in terms of protected reasons.” Obligation-
imposing rules are both a reason for an action and an exclusionary reason
not to act on reasons that are inconsistent with conformity to the rule. Aside
from its independent philosophical contribution to the theory of practical
reasoning, the thesis that obligatory rules comprise protected reasons has
played an important role in contemporary legal philosophy. To provide
one example: it is the basis of a powerful argument for the thesis that the
validity of all law can be determined through reference to its sources,

with Horty and Bench-Capon, Adam Rigoni suggests refinements to the model in An Improved
Factor Based Approach to Precedential Constraint, 23 ARTIFICIAL INTELLIGENCE & L. 133 (2015). In
Rules and Reasons, Horty uses “reason model” to describe his account. Here I call it the “prior-
itized reason model” to distinguish it from the protected reason model.

3. A useful overview of these models, requiring little technical familiarity, is offered in Kevin
Ashley, Modeling Case-Based Legal Reasoning, in ARTIFICIAL INTELLIGENCE AND LEGAL ANALYTICS: NEW
TooLs FOR Law PRACTICE IN THE DIGITAL AGE (2017).

4. For Horty’s elaboration of this view, see especially Constraint and Freedom, supra note 2, at 13—
18.

5. Alexander and Sherwin are advocates of a strict rule-based approach; see especially LARRY
ALEXANDER & EmILY SHERWIN, DEMYSTIFVING LEGAL REasoNiNG (2008). Lloyd Weinrib offers an
account of precedent as (relatively unconstrained) analogical reasoning in Lroyp WEINRIB,
LecaL Reason: THE UsE oF ANALOGY IN LEGAL ARGUMENT (2005). Katharina Stevens offers a
useful overview of these two different approaches, and their relative strengths, in Reasoning
by Precedent—DBetween Rules and Analogies, 24 LEGAL THEORY 216 (2018).

6. Cf. Joseph Raz, Facing Up: A Reply, 62 S. CaL. L. Rev. 1153, 1204, 1208 (1989) [hereinafter
Facing Up); JosepH Raz, THE AUTHORITY OF Law (1979). Lamond initially suggested a reason-based
model of precedent in terms of protected reasons. Lamond, supra note 2, at 18-19. Indeed,
Lamond’s suggestion is the basis for my own proposal. However, this interpretation was not
taken up in subsequent developments of the prioritized reason model.

7. JoserH Raz, PRACTICAL REASON AND NoORrMs (2d ed. 1999), at 35-84, 178-199.
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without recourse to moral argument.” More fundamentally, the view
that legal rules purport to impose protected reasons for action provides
an attractive reason-based explanation of the peremptory character of
obligations issuing from legal authority. If obligations are binding, they
have a characteristic “content-independent” deliberative function that is dif-
ficult to explain if we regard their force as depending on their underlying
merit.”

There are important objections to Raz’s analysis that I will not address.
My purpose is not to revisit these debates, as significant as they are, but to
consider the application of the account to the common law—in particular
to precedential reasoning. It would be interesting, to say the least, if such a
well-known account of legal authority were challenged by the prioritized
reason model of precedential constraint. I intend to show that the protected
reason model gives a coherent account of precedential constraint—at least as
coherent as that offered by the prioritized reason model.

Section II of this article sets out the necessary formal preliminaries.
Section III simply restates the prioritized reason model of precedent.'!
The presentation of the model will be brief, but readers already familiar
with it are invited to proceed to Section IV of this article. Section IV sets
out and independently motivates the protected reason model of preceden-
tial constraint. Section V compares the protected reason model with the pri-
oritized reason model of precedent. I observe that the protected reason
model and the prioritized reason model offer equivalent accounts of the
outcome of precedentially constrained reasoning. I argue that the pro-
tected reason model gives an independently plausible account of preceden-
tial constraint, which coheres with an attractive account of the role of
mandatory norms in practical reasoning. I then present an account of
precedential constraint that reconciles the prioritized reason model with
the protected reason model. In Section VI, I offer, in passing, some brief
reflections on the relation between the protected reason model and strict
rule-based approaches to precedent.

10

8. Joseph Raz, Authority, Law, and Morality, in ETHics IN THE PuBLIC DOMAIN: Essays IN THE
MoraLity ofF Law anp Pourtics (1995), at 210-237. Though for a more ecumenical argument,
not relying on protected reasons for action, see Scott Shapiro, On Hart’s Way Out, in HART’S
PostscripT: Essays oN THE PostscripT To “THE CoNcepT OF Law” (Jules L. Coleman ed., 2001).

9. HLA HarT, Essays oN BEnTHAM (1982), at 254-255.

10. For critical discussion of Raz’s account of protected reasons, see Donald Regan, Authority
and Value: Reflections on Raz’s “Morality of Freedom”, 62 S. CaL. L. Rev. 995 (1988); Stephen Perry,
Second Order Reasons, Uncertainty and Legal Theory, 62 S. CaL. L. Rev. 913 (1988); Larry Alexander,
Law and Exclusionary Reasons, 18 PmiL. Torics 5 (1990); David Owens, Rationalism About
Obligation, 16 Eur. J. PaiL. 403 (2008); Christopher Essert, A Dilemma for Protected Reasons, 31
Law & PriL. 49 (2012); Christopher Essert, Legal Obligation and Reasons, 19 LEGAL THEORY 63
(2013).

11. Readers unfamiliar with the prioritized reason model should consult Horty, Rules and
Reasons, supra note 2; Horty, Constraint and Freedom, supra note 2; Horty & Bench-Capon,
supra note 2; Rigoni, supra note 2.
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II. PRELIMINARIES

The prioritized reason model of precedent works on the assumption that
legal problems can be described in terms of reasons, understood as sets
of factors, that favor an outcome for either the plaintiff or the defendant
(the reasons’ “polarity”). For simplicity’s sake I rely on the same notation
as Horty.'® I will briefly introduce this notation and basic concepts for read-
ers who are unfamiliar.

The set Fis a postulated set of all possible legally salient factors. A fact
scenario X is any subset of F that represents the set of factors that apply
to a given case. Let 7 = {fi", ..., f,7} represent the set of factors favoring
an outcome for the plaintiff, and F o — {ff, e fn&} represent the set of fac-
tors favoring an outcome for the defendant. We stipulate that F = F™ U F?
(i.e., that all factors favor the plaintiff or the defendant). Where Xis a fact
scenario, let X" = X N F™ and X% = X N F°.

A reason R is any subset of factors in [ favoring the same outcome. (This
definition disallows a set like {f;”, ]ff} from being a reason, since one of the
factors in the set favors an outcome for the plaintiff while the other favors
the defendant.) A reason is satisfied in a given fact scenario just in case it is
some subset of the reasons that describe that scenario.

Definition 1 (Satisfaction of Reasons): For a given fact scenario X and rea-
son R, X satisfies R, written X FR, justin case R C X

In justifying outcomes for the plaintiff and the defendant, courts formu-
late rules that state the basis of their judgment. Formally, a rule ris a con-
ditional of the form R— s, where R is the reason cited by a court for the
outcome s. The rule, in other words, states the ratio decidendi of a case. A
function Premiseis used to identify the reason for an outcome for an individ-
ual rule, while the function Conclusion is used to identify the outcome of
that rule. So for the rule ri{f", 7} — &, Premise(r) ={f", "} and
Conclusion(r) =n. A rule is applicable in a fact scenario just in case the rea-
son for the outcome, identified by the Premise function, is satisfied by that
fact scenario.

Definition 2 (Applicable Rule): A rule ris applicable in fact scenario X just
in case X FPremise(r), or, equivalently, Premise(r) C X.

Precedent cases involve a fact scenario X along with an outcome s and a
rule r connecting some salient set of factors in X with the outcome. A case
base is any set of cases. Three functions Factors, Rule, and Outcome identify
the factors, rule, and outcome of the case respectively. For any case (¢=
X, 1, sy, Factors(c) = X, Rule(c) =r and Outcome(c) =s. The notation s will be

12. Horty, Rules and Reasons, supra note 2.
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used to indicate that the outcome of a case or the polarity of a set of reasons
is the opposite of s (e.g., where sis 7 then 5is §). The notation X’ represents
the set of all factors in X favoring outcome s.

Definition 3 (Cases and Case Bases): A case cisa triple ¢ = (X, r, s) where
Xis a set of factors that apply to the case, 7is a rule, and s the outcome of
the case. A case base I' is any set of cases {¢, ¢, . . ., ¢"}.

The outcome of a decision, s, must be 7, an outcome for the plaintiff or J,
an outcome for the defendant. In order to ensure coherence, we stipulate
that for any case (¢=X, 1, s) belonging to a case base I', Premise(r) C X*. The
reason cited by the court in ruling for an outcome must be a reason favor-
ing that outcome. Moreover, it must be a reason favoring that outcome that
is satisfied in the context of the fact scenario facing the court."® We also stip-
ulate that Conclusion(c) = Outcome(r). The ratio of a case cannot be framed
in terms of a rule supporting the opposite outcome to the case.

With these preliminaries in mind, I will now turn to offering a brief expo-
sition of the prioritized reason model of precedent.

1. THE PRIORITIZED REASON MODEL OF PRECEDENT

The prioritized reason model exploits the idea that each decision in a fac-
tual scenario Xinvolving a rule rallows us to derive a priority order over the
reasons that apply in that factual scenario. To offer a simplistic example,
consider a court’s approach to determining whether a defendant is liable
for injury caused to the plaintiff because of their operating a vehicle.
Suppose the court reasons against the background of a case base I'; that
contains only one case, (¢ = X, 11, 7). In ¢ the court considered two salient
plaintiff-favoring reasons, so that X|7 = {f|", f;"}. First, let {f|"} represent the
court’s reason to rule for the plaintiff because the defendant was traveling
too quickly. Second, let {£} represent the court’s reason to rule for the
plaintiff because the defendant knew that the plaintiff was on the road
when the accident occurred and should therefore have been more careful.
Furthermore, suppose that in ¢; the court considered a single defendant-
favoring reason, so that X? = {ff}, where {fl‘s} represents the court’s reason
to find for the defendant because the defendant was riding a bicycle, which
is an environmentally friendly vehicle. The court then decided for the
plaintiff in terms of rule »:{f"} — .

This outcome for the plaintiff can be understood in terms of the ¢
court’s decision to give a reason for the plaintiff (that the defendant was

13. This is, admittedly, a constraint imposed for the sake of simplicity. Rigoni notes that
sometimes the courts present the ratio of a case in terms of hypothetical reasons that are
not satisfied in the factual context of the case. This seems particularly plausible in the context
of reasoning by appellate courts. Rigoni, supra note 2, at 145-146.
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traveling too quickly) priority over the reason to find for the respondent
because the defendant was riding an environmentally friendly vehicle. In
other words, the explicit priority order for the case is such that
2} <4 1™ (Read P <, Q as meaning that the reason Q is of higher pri-
ority than reason P according to the priority order derived from the case
a.) Implicitly, the plaintiff will also prefer any plaintiff-sided reason of
which {f;"} is a subset over any defendantsided reason that is a subset of
{]’15}. Any reason of which {f|"} is a subset would be, ipso facto, at least as
strong or stronger for the plaintiff, while any reason that is a proper subset
of { ff} would be at least as weak or weaker for the defendant. For example,
we can imply from a decision for the plaintiff based on rule 7 in ¢ that
K <a A7 £ £, where fi7 is any further factor favoring the plaintiff.
For any case ¢ a priority ordering over the reasons applicable in that case
can be derived in this fashion. More formally, we define the derived priority
order for a case as follows.

Definition 4 (Derived Priority Order for a Case): For any case
¢ = (X, r, s) a priority order between reasons, <, is derived by stipulating
that for any two reasons Pand Q, P <, Q just in case P C X* and Premise

nc Q.

This definition of a derived priority order for a case is then extended to
define a derived priority order for a case base.

Definition 5 (Derived Priority Order for a Case Base): A priority order for
a case base <r is derived by stipulating that for two reasons P and 0,
P <r Qjustin case P <, Q for some case ¢in I

We then introduce the notion of reason inconsistency and use it to define
consistency for a case base. Informally, a case base is reason consistent just
in case we cannot derive an inconsistent priority order—i.e., if there are no
two cases such that in the first case a reason Pis of higher priority than Qin
the derived priority order while in the second case Q is of higher priority
than Pin the derived priority order.

Definition 6 (Reason Consistency for a Case Base): A derived priority order
for a case base I', <r, is reason inconsistent just in case there are reasons P
and Qsuch that P <r Q and Q <r P. A case base I is reason consistent
just in case it is not reason inconsistent.

From this account of reason consistency we derive an account of prece-
dential constraint. According to the prioritized reason model of preceden-
tial constraint, a new decision is constrained by prior decisions in the sense
that the new decision must be consistent with the priority order fixed by the
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earlier body of precedent. In other words, a new decision must not intro-
duce reason inconsistency into the case base.

Definition 7 (The Prioritized Reason Model of Precedential Constraint): In
a new fact scenario X, a decision in X based on the rule r and leading to
outcome s will satisfy the prioritized reason model of precedential con-
straint just in case I' U {X, r, s} is reason consistent.

To illustrate the prioritized reason model of precedent, consider again
the position of a court that reasons against the background of I';. In the
new fact scenario before them, Xo = {fi", ", £, fl‘s}, the same reasons
apply as in X; except that there is a further plaintiff-favoring reason, {£;"},
which is that the defendant was riding their bike without any lights after
dark, and no other salient reason for the defendant. Suppose the members
of the court are particularly environmentally conscious, and wish to adopt
the rule n:{f%} — 8 and rule in favor of the defendant because they want to
promote cycling, which is environmentally friendly. The court is
constrained from ruling for the defendant on this basis. Adding the case
(ca=Xo, 1, 6) to I'1 would introduce inconsistency into the case base
because we could then derive the priority relation {f7, £, "} <, {ff},
which is inconsistent with the priority order <.

The prioritized reason model offers a useful framework for exploring the
relationship between individual decisions and the emergence of a settled
priority order through collective adoption of precedents. It offers a partic-
ularly attractive framework with which to study the dynamics of a case base.
Over time, precedential decision-making is taken to fix a sort of collective
priority order over a set of relevant factors. An individual i deciding against
the background of a case base I is required to reconcile their own priority
order <; with the priority order derived from the case base <r.'* The
priority order that emerges from a body of precedent reflects the gradual
contributions of individual decision-makers. When unconstrained, decision-
makers are free to decide cases in terms of their own priorities. However, if
they are to be consistent with precedent, then subsequent decisions cannot
unsettle the priority order established by earlier judgments.

The prioritized reason model also offers an elegant explanation of the
way in which courts entrench rules through application to future cases.
Suppose a court faces a new fact scenario X3 = {f/”, fz‘s}, against the back-
ground of I';, and decides to apply rule 7. In this fact scenario, the court
is not bound by precedent on the prioritized reason model, since {f} was
available as a distinguishing reason for ruling for the defendant. The
court’s decision, represented in the case ¢ = (X3, n, m), further
entrenches the rule r. Since {ff} <4 {fi7}, this prioritization of reasons is
added to the derived priority order for the case base <r, ) and the reason

14. Horty, Constraint and Freedom, supra note 2, at 17.
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{ff} is now unavailable as a distinguishing reason in future cases in which n
is applicable.

The prioritized reason model, like the protected reason model developed
below, offers a sort of intermediate position between models that take pre-
cedent to consist in following strict rules that are incapable of modification,
and models that take precedential reasoning to be nothing other than a
form of unconstrained natural reasoning.'” As Horty notes, the prioritized
reason model also holds particular interest when viewed from a social
choice perspective: social priorities are aggregated through a process of
constrained individual reasoning that is “piecemeal, distributed, and
responsive to particular circumstances.”'® This is a particularly valuable
aspect of the model—one that in my opinion deserves further attention.
Nonetheless, a striking feature of the prioritized reason model is that it
offers a somewhat novel account of the function of common law rules.
Rather than excluding reasons from consideration in future cases in
which the rules are applicable, the model treats decisions as reasons for
assigning certain weight or priority to other reasons.'” In the remainder
of this article I compare the prioritized reason model with an alternative,
though closely related, model of precedent, which is based on the idea
that binding precedent creates protected reasons.

IV. THE PROTECTED REASON MODEL OF PRECEDENT

Protected reasons were introduced into the philosophy of practical reason
by Raz, though the idea has precursors in the work of other moral and legal
philosophers.'® A protected reason is both a reason for an action and an
“exclusionary” reason not to act on some set of other reasons inconsistent
with that action. Raz illustrates the notion of a protected reason with a
set of examples, one of which is the case of Ann, who is considering a
good way to invest her money. Late one night Ann is offered an opportunity
to make an investment. She is told that she must decide before midnight,
when the offer is withdrawn.'” Ann decides that she is too tired to make
a rational decision about the investment on its merits, so she rejects the
offer. Her decision to reject the offer without considering it on its merits
can be interpreted in terms of a protected reason. She has a good reason
not to make the investment, because she is too tired. But she also has a

15. For comparison of the prioritized reason model and these other approaches, see Horty,
Constraint and Freedom, supra note 2, at 13-23. For presentation of a strict rule-based model of
precedent, see ALEXANDER & SHERWIN, supra note 5. For a less strict version of the rule-based
approach, see FREDERICK SCHAUER, PLAYING By THE RuLEs (1991), at 174-191.

16. Horty, Constraint and Freedom, supra note 2, at 24.

17. Cf. Perry, supranote 10, who offers an account of legal obligation in terms of what he calls
“reweighting” reasons.

18. Raz, supra note 7, at 35-84, 178-199. A similar account of reasoning with rules is devel-
oped in GEOFFREY WARNOCK, THE OBJECT OF MoRrALITY (1971).

19. 7d. at 36-37.
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good exclusionary reason not to base her decision on those reasons relating
to the merits of the investment.”” Importantly, protected reasons do not
exclude all other reasons. Ann’s decision, for instance, appears only to
exclude reasons relating to the merits of the investment. It may be that
there are reasons for making the investment on which it would still be
appropriate for Ann to base her judgment—maybe, for instance, Ann has
a pressing taxation deadline that means she must make an investment as
quickly as possible, in spite of her fatigue.”’ The scope of exclusion is
restricted. In legal settings, the scope of exclusion usually reflects the
scope of the authority issuing the directive. I discuss the implications of
this for the protected reason model in Section VI

Protected reasons explain the contentindependence of legal obligations:
the purported force of legal obligations is not dependent on their underlying
merit.** In this respect, legal obligations resemble other forms of
content-independent obligation, such as promissory obligations. If the pro-
tected reason account of legal content is correct, then it should be equally
applicable to common law reasoning. Obligatory legal norms create protected
reasons. Precedential constraint imposes obligations on judges.”> We would
therefore expect precedential constraint to be a source of protected reasons.**

According to the protected reason model of precedential constraint, a
case will constrain a subsequent court or decision-maker when the rule for-
mulated by the court in a prior case is applicable to the new fact scenario
and where there are no new distinguishing reasons, since the decisive rea-
son for the outcome identified in the prior case is satisfied by the new sce-
nario. The protected reason model has its origins in a reason-based account
of precedent initially offered by Grant Lamond in the same article cited by
Horty in his development of the prioritized reason model.?” In his presen-
tation of the account, Lamond suggests that precedents may provide pro-
tected reasons:

Applying this analysis to precedents, the ratio would provide the basis for the
first-order part of the protected reason. The other facts of the case would pro-
vide the basis for the exclusionary reason; later courts are excluded from

20. Id. at 38.

21. See Raz’s discussion of the reasons not excluded by Colin’s promise to his wife; id. at 40.

22. Id. at 70; see also HLA Hart, Commands and Authoritative Legal Reasons, in Essays ON BENTHAM
233, 254-255 (1982).

23. Raz asserts that at least with respect to the English law of precedent it is appropriate to see
precedent as creating obligations in the form of protected reasons; Facing Up, supra note 6, at
1204, 1208. Lamond, supra note 2, argues that the obligation imposed by precedent on subse-
quent courts is disjunctive: courts must either follow or distinguish a precedent.

24. In fact it is worth noting that common law decisions act as a source of obligations in two
ways. First, they create obligations that purport to guide the conduct of law’s subjects; second,
they create obligations on behalf of decision-makers who are bound not to depart from that
precedent; ¢f. Perry, supra note 10, at 962-993. Our discussion here focuses on the latter
form of obligation.

25. Lamond, supra note 2, at 18-19.
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relying on reasons provided by features that were present in the precedent
case to defeat the first-order reason for the result.”

On the protected reason model the previous decision provides a reason
to decide in the same way whenever the rule enacted in the decision is
applicable to a future case. It also provides a reason to exclude reasons
for the opposing outcome in the same future cases.

Lamond is careful not to endorse the protected reason model. In fact he
uses it only to anticipate a possible objection to his account—that it is simply
aversion of the rule model of precedent.?” (I return to this point in discussion
below.) It is nonetheless an approach that I find appealing, since it coheres
with an influential account of the role of legal sources in practical reasoning.
In the remainder of this section I will attempt to formalize the insights behind
Lamond’s protected reason model of precedential constraint and then
defend its merits as an account of precedential constraint. Unsurprisingly
given that they both are indebted to Lamond’s proposal, the protected reason
model and the prioritized reason model are formally very similar.

The first step toward formalizing the protected reason account is to iden-
tify the reasons excluded as a result of a decision. In a formal setting, exclu-
sionary reasons can be modeled as undercutting reasons connecting a set of
applicable facts with the undercutting or exclusion of an otherwise applica-
ble reason for the opposing outcome.”® Wherever the precedent rule is
applicable, it would provide reasons for excluding all such reasons in future
decisions. In the context of our case-based models, however, we will not
need to introduce exclusionary reasons themselves into the model. It will
be sufficient to identify a set of otherwise satisfied reasons that are excluded
in a given case. Recall that on the protected reason model, a previous deci-
sion in a case acts as a reason for excluding all reasons for the opposing out-
come that were satisfied in that case. For instance, if the previous decision is
represented with the case ¢4 = (X, 13, ), where Xf = {fla,ff}, then reasons
K21 {62}, and {2, £°} would all be excluded from acting as the basis for a
decision for 6 in a subsequent case in which the binding rule r; was appli-
cable. This idea is captured in the following definition of the set of
excluded reasons for a case. The definition uses the power set notation,
P(X®), to refer to the set of all sets of factors for the opposing outcome
present in scenario X. In the case «¢=(X;, 1, 7), for instance,

PXT) = 0, {12 24 142, o1

26. See Horty, Rules and Reasons, supra note 2, at 3; Horty & Bench-Capon, supra note 2, at 183.

27. Id. at 19. Unlike Lamond, proponents of the prioritized reason model take their model to
be compatible with an account of precedent in terms of rules; ¢f. Horty, Rules and Reasons, supra
note 2; Horty & Bench-Capon, supra note 2; Rigoni, supra note 2. In Constraint and Freedom,
supra note 2, Horty shows that the prioritized reason model is equivalent, in terms of constraint,
to a version of the standard rule-based view, which allows courts to narrow rules in past cases
through appeal to distinguishing factors.

28. See especially JonN HoRrTy, REASONs as Deraurts (2012), at ch. 5.
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Definition 8 (Excluded Reasons for a Case): For any case ¢ = (X, r, s),a
set of excluded reasons for that case is defined by taking every subset of fac-
tors for the opposing outcome, s, that were satisfied in that case. More for-
mally, for a case ¢ = (X, r, s), Excluded, = P(X").

Of course, that reasons were excluded in a prior case does not prevent a
court from basing a future decision on one of those reasons, unless the pre-
cedent rule established in the prior case is applicable to the present case.
The protected reason mode of precedential constraint developed here
exploits the idea of exclusion consistency. A case base will be exclusion incon-
sistent just in case there is a case that invokes a reason for its outcome that is
excluded by an applicable prior rule. Recalling that a rule restablished in a
prior decision will be applicable in a fact scenario X whenever the rule’s
premise is satisfied in X, i.e., when X FPremise(r), we can adopt the follow-
ing formal definition of exclusion consistency.

Definition 9 (Exclusion Consistency): A case base I' is exclusion consistent
just in case there is no case ¢ = (X, r, s) in I' such that for another case
(¢ =X',7,5)in T, X' & Premise(r) and Premise(r") € Excluded,.

This then allows us to give a straightforward account of precedential con-
straint in terms of the preservation of exclusion consistency for a case base.

Definition 10 (Protected Reason Model of Precedential Constraint): Let I
be a case base. In a new fact scenario X, a decision in X based on the rule r
and leading to outcome s will satisfy the protected reason model of prece-
dential constraint just in case I' U {X, r, s} is exclusion consistent.

It is useful to consider an example of precedential constraint on the pro-
tected reason model. As before, we will suppose that our decision-maker
must decide whether to find for the plaintiff in a dispute over injury caused
while the defendant was driving their vehicle, where they have a single
prior decision ¢ = (X, r, ) in the case base I'j, where X" = {fi", £},
where Xl8 = {ff}, and where the rule applied in ¢ was n:{f]"} - m
Suppose that the decision-maker faces the fact scenario introduced earlier,
Xo =", 7, £, £7). Suppose again that we have an environmentally con-
cerned judge, whose personal assessment of the case on the merits is to rule
for the defendant on the basis of the rule 72:{]‘15} — 8, because the defen-
dant was riding a bicycle. The court is again constrained by precedent
from giving such a ruling on the protected reason model. First, note that
{ff} € Excluded,, since {]’15} - Xf . Second, note that the rule 7 formulated
in ¢ is applicable to the new scenario X3, because Premise(r;) = {f{"} and
XoF{fi™}. It follows that I'} U {X5, n, 6} would be exclusion inconsistent.
The judge cannot rule for the defendant on the basis of rule » without
introducing exclusion inconsistency into the case base. Now suppose that
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our judge is faced with a different scenario X = {f/”, fla, ff}, where {];5}
represents a new reason to find for the defendant, this time because the
defendant is a surgeon who was desperately cycling to hospital to help
out in an emergency. In this scenario, the judge is not constrained from
finding for the defendant on the basis of 74:{]35} — 6, since
{]35} & Excluded,, and this new reason is therefore available as a distinguish-
ing factor. Supposing that the decision for defendant in this case is
represented by the case (¢ = X5, i, 6), I'1 U {cs} will not be exclusion
inconsistent.

Unsurprisingly given their common origins, there are obvious similarities
between the prioritized reason model and the protected reason model. In
fact, it can be demonstrated that a new decision will satisfy the protected
reason model of precedent on just the same cases as it will satisfy the prior-
itized reason model. The equivalence, in this sense, between the two mod-
els of precedential constraint follows from the correspondence of reason
consistency and exclusion consistency.

Fact 1: A case base I' is reason consistent just in case I' is exclusion
consistent.

Since a case base is reason consistent just in case it is exclusion consistent,
it follows that a decision in some new fact scenario will satisfy the protected
reason model of precedential constraint just in case it will satisfy the prior-
itized reason model.

Fact 2: Let I be a case base and X be a new fact scenario; then a decision in
the situation X satisfies the protected reason model of precedential con-
straint if and only if that same decision satisfies the prioritized reason
model.

These facts are verified in an Appendix to this article. To illustrate the
equivalence between the two approaches we can return to the same exam-
ple of a case base I'; involving the previous decision ¢, ={X;, 71, 7}, where the
decision-maker is as before faced with the new fact scenario Xy = {f;", f;°}.
On the prioritized reason model, because Premise™ () C {fi"} and
{fls} - Xf? , then according to the derived priority order, {f"} <, {fl‘s}. The
judge is precedentially constrained from giving a decision for the defendant
on the reason account. Any case ¢ allowing an outcome for the defendant
would introduce reason inconsistency into the case base, since it would fol-
low that {ff} <, {71 On the protected reason model, since
Premise(r) = {fi"} and {f;"} C Xo, 11 will be applicable in fact scenario X,.
Since {fla} C X7, it follows that {fl‘s} € Excluded,, . This constrains the judge
from adopting any rule 5 such that Outcome(r) =6 and Premise(r) = {ff}.

Lamond’s initial version of the protected reason account of precedential
constraint utilized a simple list of excluded factors. A list of factors that is
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excluded is extracted from past decisions by identifying all factors that were
applicable in previous decisions with an opposing outcome.*’ Any combina-
tion of these factors cannot then be relied on in a further judgment in
which a past decision was applicable. As Horty notes, Lamond’s use of a sim-
ple list of excluded factors precludes the possibility that two factors that
formed part of past cases but were never considered together may nonethe-
less comprise a new reason that should not be excluded.” To illustrate this,
consider a case base I'y involving the two cases introduced above, ¢; ={X], 7,
m} and ¢ = (X3, n, m), recalling that X7 = {fla} and Xf = {]”25}. Using
Lamond’s original approach, the list of excluded factors would include-
fPand f. Against the background of Ty, a judge faced with fact scenario
Xs =117, ff, ff} would therefore be bound to rule for the plaintiff on
the basis of rule 7, since the rule is applicable and both of the factors pre-
sent belong to the list of excluded factors. On the protected reason model
developed here, however, though the rule 7, is applicable in scenario X,
the reason {£?, £’} was not excluded in any of the applicable cases in I's,
so a ruling for the defendant would not introduce exclusion inconsistency
into the case base.

Like the prioritized reason model, the protected reason model modifies
Lamond’s approach by treating reasons as sets of factors, rather than indi-
vidual factors. On both models, cases reveal a relation between the reason
for the outcome, as expressed in the premise of the rule applied in a given
case, and any applicable reasons for the opposing outcome. The difference
is that where the prioritized reason model interprets the relation between
two sets of reasons in terms of priority or weight, the protected reason
model interprets the relation in terms of exclusion. The close similarities
between the prioritized reason model and the protected reason model
are therefore unsurprising. The remainder of this article is devoted to dis-
cussing the philosophical significance of this result. I first argue that the
protected reason model is better able to account for the phenomenology
of precedential constraint. I then suggest that the prioritized reason
model and the protected reason model can be incorporated into a unified
account of precedential reasoning. I conclude by reflecting on some impor-
tant points of distinction between the protected reason model and an
account of precedent in terms of strong rules.

V. THE PRIORITIZED REASON MODEL AND THE PROTECTED
REASON MODEL

On the protected reason model developed in the previous section, a past
decision binds a subsequent decision-maker when the rule relied on in
the previous decision is applicable to the factual scenario that applies in

29. Lamond, supra note 2, at 20.
30. Horty, Rules and Reasons, supra note 2, at 21 n.22.
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the subsequent case. The decision-maker must take the ratio of the previous
decision as a reason for deciding in the same way and a reason for exclud-
ing otherwise applicable reasons present in these past cases from acting as
the basis for an inconsistent judgment. By way of comparison, on the prior-
itized reason model of precedential constraint the ratio of a previous deci-
sion can be construed as providing both a reason for the outcome and a
second “intensifying” reason for assigning greater priority to the decisive
reason over any applicable reason for the opposing outcome.”

From one perspective, the difference between the prioritized reason
model and the protected reason model is relatively small. In both
approaches, a decision in a case is interpreted in terms of a reason for an
outcome and another modifying reason that strengthens that reason
through a process of either intensification or exclusion.”® Moreover, as
we have seen, in simple factor-based accounts of precedent both generate
the same result. However, I wish to argue that the protected reason
model offers a superior account of the phenomenology of precedential
constraint: when a decision-maker takes themselves to be bound by prece-
dent, they exclude what might otherwise be good reasons for their decision
from providing a basis for their judgment.”

Raz suggests a test with which we can distinguish cases where a reasoner is
constrained by a protected reason from cases in which one reason is simply
regarded as weightier or more stringent than another. He suggests that there
is “a peculiar feeling of unease, which will show itself when we wish to censure
a person who acted on the balance of reasons for disregarding the exclusion-
ary reason and when we have to justify someone’s acting on an exclusionary
reason against claims that the person should have acted on the balance of
reasons.””* The judge who refuses to be constrained by precedent from fol-
lowing their own assessment of the balance of reasons puts us in exactly
the situation of unease that Raz identifies. On the one hand, they are acting
in a way that we regard as rationally intelligible, and even praiseworthy, since
they are following what, on their own lights, they regard as the best course of
action. On the other hand, they are neglecting the duties of their office,
which give them reason not to act on their own assessment of reasons.

It is useful to compare the situation of the common law judge with the
situation faced by an individual who reevaluates one of her own prior

31. This view is made explicit in John Horty, Reasoning with Precedents as Constrained Natural
Reasoning, in WEIGHING Reasons (Errol Lord & Barry Maguire eds., 2016). Perry, supra note
10, at 962-993, offered an earlier account of common law reasoning in terms of intensifying
reasons, which he describes as “reweighting reasons.”

32. For accounts of intensifying reasons see Perry, supra note 10; JoNATHAN Dancy, ETHics
WitHout PriNcipLes (2004), at 41-42; Mark Schroeder, Holism, Weight, and Undercutting, 45
Nous 328 (2011); Horty, supra note 28, ch. 5.

33. Note that the decision-maker does not have a reason to exclude these reasons from con-
sideration entirely; they only have reason not to make a judgment on the basis of these reasons;
see Raz, supra note 7, at 180-181.

34. Id. at 41.
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decisions.” Suppose that Mary receives two attractive offers for a Friday
lunch date—one from her sister and another from her friend—and decides
that she will have lunch with her friend and send apologies to her sister.
Mary soon realizes that she made the wrong decision—she had better rea-
sons to meet her sister for lunch. Once she has made her decision, however,
Mary takes herself to have a good reason not to revise it, even given her pre-
vious assessment on the merits. It seems just as wrong in Mary’s case to sug-
gest that she must reconcile herself with the earlier priority she assigned to
the two lunch offers. For why then should she feel any unease or regret
about changing her mind? Rather Mary takes her previous decision as a rea-
son not to act on any revision she makes to her priorities in this case. She
may still wish to bear in mind, for the sake of future decision-making, that
she regards meeting her sister as having priority over lunch with a friend.
But, thanks to her decision, Mary is constrained in this case from acting
on her own assessment of the balance of reasons.

It is open to proponents of the prioritized reason model to say that their
own account of the nature of precedential reasoning is consistent with the
“peculiar feeling of unease” that Raz identifies in these cases. On one inter-
pretation, however, the prioritized reason model treats previous decisions as
reasons for a court to alter its assessment of the underlying strength of rea-
sons. If this were the case, then in the absence of reasons not to alter their
assessment, there would be no rational tension for courts to resolve. The
proper effect of the precedent would be to alter the weight the court assigns
to its underlying reasons. By way of contrast, protected reasons seem to offer
a plausible account of the source of this discomfort. The court does not
alter its own assessment of underlying reasons, it simply takes itself to
have good reason not to rely on that assessment.

More plausibly, proponents of the prioritized reason model argue that
our unease or discomfort with following precedent contrary to our own
assessment of the balance of reasons is a result of the requirement that
the court reason as if certain reasons have greater strength than the
court believes they possess. According to Horty, precedential constraint pro-
vides courts with “further, higher-level reasons for favoring reasons derived
from earlier cases over those deriving from their own values.”*® Stephen
Perry similarly claims that precedent gives past decisions a certain “pre-
sumptive weight” when compared with the court’s own assessment of the
underlying merits of the case.”” These are intriguing suggestions.
However, both still rely on an account of precedential constraint in terms
of courts’ having a reason to favor, or prioritize, reasons derived from
past cases over their own assessment, rather than a reason to exclude rea-
sons to act on their own assessment altogether.

35. On decisions and protected reasons see id. at 66—73.
36. Horty, supra note 31, at 211.
37. Perry, supra note 10, at 968-970.
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On the prioritized reason model, the court’s assessment of the underly-
ing reasons is compared with the priorities revealed by past cases, and
the priorities revealed by past cases are favored. On this model, a strong
enough reason for following their own assessment could defeat a court’s
reason to follow the priorities revealed by a past case. This may be the cor-
rect account of precedential constraint in courts that are given a power to
depart from their own precedents in cases where they regard themselves
as having a sufficiently strong reason to do so.”® But courts bound by prece-
dent do not merely seem to favor reasons from past cases over their own
assessment of the reasons. Where they accept the authority of a binding pre-
cedent, courts take themselves to have a reason not to base their judgment
on their own assessment of reasons, however strong their reasons for depart-
ing from precedent might be.

As I noted in my presentation of the prioritized reason model, one of the
many valuable contributions made by the model is that it draws attention to
the relationship between institutional priorities and the priorities of individ-
ual decision-makers. Fortunately, it is possible to present a unified account
of the reason and protected reason models that combines the strengths of
both models of precedential constraint. In fact, my conjecture is that both
the prioritized reason model and the protected prioritized reason model
are accurate, but that they describe different aspects of the complex process
of reasoning that allows for a collective preference order to emerge from
different decision-makers following precedent. The models differ in their
account of the reasons imposed by precedential constraint, but not in
their account of unconstrained reasoning, nor in their view of underlying
structure of the priority relations revealed by precedential judgments.
According to the protected reason model, when a decision-maker takes
themselves to be bound by precedent, they take opposing reasons that
were applicable in that prior decision to be excluded from being relied
on as grounds for their decision. When a decision-maker is not constrained
by precedent, then they engage in the usual process of comparison familiar
from natural reasoning. They act as a kind of restricted legislator—adopting
the rule they think best resolves the dispute before them.” The reasons
excluded from consideration in subsequent cases are excluded because,
in a former case, they were deemed by an unconstrained court to be of
lesser priority than the same reasons applicable in the subsequent case.

38. See the discussion of the House of Lords in Perry, supra note 10, at 975-976; Raz, Facing
Up, supra note 6, at 1208-1209.

39. According to Raz, common law courts confronted by unregulated cases (i.e., cases where
the previously decided rules do not clearly apply) “act and should act just as legislators do,
namely, they should adopt those rules which they judge best.” THE AuTHORITY OF Law (2d ed.
2009), at 197. To this we should add the proviso that the rule adopted by the court should
be based on the matter before the court. Common law courts do not have the authority to
act as legislators of universal jurisdiction. The rule they adopt must resolve the case before
them, and it is prima facie unacceptable for the rule to be broader than is necessary to resolve
the dispute.
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Over time a series of decisions by courts bound by precedent will reveal a
sort of collective priority order, one that is determined through a series
of piecemeal acts of judicial discretion.

Consider, yet again, the position of our environmentally concerned
judge, who is reasoning against the background of a case base I'; ={¢}
and who would like to rule for the defendant in fact scenario
Xo = {f;", £°} on the basis of the rule n:{f;’} — §. Instead the judge rules
for the plaintiff, with the ruling represented by case (¢; = Xo, 1, ) because
they take {£} to be excluded from being a reason for ruling for the defen-
dant. Now suppose that in the decision in ¢ = (X, 14, 6) where fact sce-
nario X5 = {f”, fl‘s, ]%8}’ a different court is unconstrained and so rules for
the defendant on the basis of ry: {]gs} — 0, where {ﬁf} is a reason to find
for the defendant because they were rushing to the hospital to perform
emergency surgery. Let all three decisions now be represented by the
updated case base I's =I'y U {5, ). These decisions can be interpreted
in terms of a priority order such that {ff} <r, (i7"} and {fi"} <r, {Jg‘s}.
Though they are not identical to any individual decision-maker’s priority
order over a set of reasons, the decisions in question can still be taken to
reveal a collective priority order.*’ This revealed priority order will be con-
sistent so long as subsequent courts take themselves to be constrained from
basing their judgments on excluded reasons. In this way we can unify the
protected reason and reason models of precedent. The protected reason
model is adapted as an account of precedential constraint, while the prior-
itized reason model is retained as an account of the collective priority order
over reasons that is revealed through a process of precedential reasoning.

Having suggested this unified account of the protected and prioritized
reason models, I should acknowledge one way in which the models may
diverge. Horty notes that the prioritized reason model can be extended
by an assumption of transitivity, so that for any given case base I', where
P, Q, and R are reasons, if P <r Q and Q <r R then P <r R.*' Horty
then shows that an account of precedential constraint can be adopted
that requires new decisions to be consistent with a priority order extended
by the addition of the transitivity assumption.** While it might be formally
possible to modify the protected reason model to capture a similar relation-
ship of transitivity, I do not think it is plausible. It does not seem safe to
infer from the fact that reason P excludes reason Q in one scenario,
while reason Q excludes reason R in another, that reason P will exclude
R in a third scenario.*” It is therefore not plausible to represent this

40. The idea that a case base reveals a collective priority or preference order is defended in,
e.g., Trevor Bench-Capon & Giovanni Sartor, A Model of Legal Reasoning with Cases Incorporating
Theories and Values, 150 ARTIFICIAL INTELLIGENCE 97 (2003).

41. Horty, Rules and Reasons, supra note 2, at 15-16.

42. Id. at 15-16.

43. One reason for doubting the transitivity of the exclusion relation is the failure of what
Horty calls “downward closure of exclusion.” Horty, supra note 28, at 130-135. That a reason
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stronger form of precedential constraint within the protected reason
model. If we adopt an assumption of transitivity on the priority order that
exists over a case base, then the account of precedential constraint offered
by the prioritized reason model will be stronger than that offered by the
protected reason model.

The issues surrounding transitivity merit lengthier discussion than I am
able to give them here. Nonetheless, I will note that there are good reasons
to be wary of strengthening our account of precedent with an assumption of
transitivity. Against the background of a case base I', <r is best interpreted
as a collective priority order, rather than reflecting the priorities of any indi-
vidual court or judge. From a formal perspective, as Horty notes, strength-
ening the prioritized reason model to accommodate transitivity raises
important concerns about the aggregation of the judgments of different
judges and courts into a collective priority order.** In fact, the question
of transitivity draws attention to an important difference in perspective
between the two different models of precedent I have been considering.
At least on one interpretation of the prioritized reason model, consistency
in the collective priority order is the primary rationale of case-based reason-
ing. From this perspective, it is more plausible to think that courts are
bound to respect the transitivity of priorities revealed by past cases. On
the protected reason model, however, courts are constrained because
they take certain reasons to be excluded from providing the basis for
their decision, not because they have reason to ensure consistency with a
collective priority order. The consistency of the collective priority order
emerges only as a result of this reasoning process. Precedential reasoning,
like all forms of legal reasoning, takes place against a background struggle
between conflicting interests and divergent political forces. In this respect,
the protected reason model of precedent provides an explanation for the
reasoning process through which courts are constrained from developing
the law according to their view of its merits, even where they do not
share the commitments or priorities of past courts.

It is true that a court that reaches an outcome that preserves transitivity in
the collective priority order is promoting a certain kind of coherence.
Courts sometimes have reason to promote the coherence of bodies of
law. They can do this in any number of ways. For instance, in addition to
preserving the transitivity of the collective priority order, courts may be per-
suaded that the underlying social values or principles that are promoted by
previous decisions favor a certain outcome in a new case.” Even in com-
mon law systems, however, courts are not duty-bound to promote

is lower priority than another excluded reason does not entail that the reason of lower priority
is also excluded.

44. Horty, Rules and Reasons, supra note 2, at 17.

45. For discussion of the role of social values in case-based reasoning see Trevor Bench-Capon
& Giovanni Sartor, A Model of Legal Reasoning with Cases Incorporating Theories and Values, 150
ARTIFICIAL INTELLIGENCE 97 (2003).
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coherence.* Later courts can come to disagree with earlier courts about
the social values that justify a body of law, even where they agree with the
outcomes reached in past cases.'” This may lead courts to develop the
law in a different direction from that envisaged by earlier courts.

VI. PROTECTED REASONS AND LEGAL RULES

An important further feature of the protected reason model is that, like the
prioritized reason model, it incorporates a role for legal rules.** On the pro-
tected reason model, the ratio decidendi of a case, which is formulated as a
rule stating the court’s justification for the outcome, provides the basis
for determining when reasons for the opposing outcome should be
excluded in future cases. A reason excluded in a prior case is not excluded
in a new fact scenario unless the rule determined in the prior case is appli-
cable to the new case. In this sense the protected reason model is compat-
ible with a rule-based approach to precedential reasoning.

There is, however, an important point of distinction between the protected
reason model of precedent and the model of precedent in terms of what Larry
Alexander and Emily Sherwin call “serious rules.”*’ This distinction was noted
by Lamond in his discussion of the precedential reason model.”” (For this rea-
son, in fact, Lamond resisted an analysis of precedent in terms of rules.) The
rules that introduce the ratio of a case are far narrower and more easily distin-
guished than statutory rules. Except in extraordinarily rare circumstances,
courts are not allowed to appeal to distinguishing factors in the application
of a statute. If precedent does consist in following rules, then on the protected
reason model considered here the rules in question are quite narrow—they do
not apply to cases in which any single distinguishing factor is present. (Indeed,
for proponents of strong rule-based models of precedential reasoning this is
seen as a weakness of the prioritized reason model.”")

Like the prioritized reason model, the protected reason model offers a
moderate rule-based account of precedential reasoning. The ratio of a
case provides only a pro tanto reason for later courts to reach the same judg-
ment as in previous cases. On the protected reason model, the rules created
by a past case only bind a subsequent court where there is no relevant dis-
tinguishing factor. By way of contrast, proponents of the serious rule model
of precedent regard common law rules as preempting a decision based on
the merits of the case in all cases where the antecedent conditions of the

46. See discussion in JoserH Raz, ETHics IN THE PuBLic DoMaIN (1995), at 301-318.

47. Lamond offers the example of English courts’ reinterpretation of the rationale underly-
ing the doctrines of what was once known as “quasi-contract” in terms of unjust enrichment;
supra note 2, at 12-13.

48. On the incorporation of rules in the prioritized reason model of precedent see especially
Horty, Rules and Reasons, supra note 2; Rigoni, supra note 2, at 138-140.

49. ALEXANDER & SHERWIN, supra note 5.

50. Lamond, supra note 2, at 19-20.

51. ALEXANDER & SHERWIN, supra note 5, at 84-86.
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rule are satisfied.”® Departure from these serious rules requires courts to
explicitly overrule past decisions, or at least identify a clear mistake or excep-
tion that was unforeseen by the previous court.”” Avoidance of a binding
precedent only requires courts to identify a distinguishing reason that was
not applicable in any of the past cases that established the precedent.
Later courts must treat previous courts’ decisions as correct on their own
facts, but are otherwise free to decide new cases on their merits. As
Lamond observes, the protected reason model preserves the sense in
which the common law involves case-by-case decision-making.”* Courts
are afforded a high degree of freedom to decide new cases on their merits.
Both serious rules and precedential reasoning can be understood in
terms of protected reasons. Unlike serious rules, which purport to exclude
all or most inconsistent reasons for action, precedential reasoning only
excludes inconsistent reasons that were present in preceding cases.”” It is
reasonable to expect proponents of the protected reason model to account
for the fact that the scope of reasons excluded by binding precedential
rules is so narrow. I suspect that the answer lies in the relatively narrow
scope of the authority of common law courts. Raz explains that the “differ-
ence in the binding force of statutory and common law rules is reasonable
given the difference in the circumstances in which the two kinds of rules are
made.””® The authority of the common law judge is limited to the resolu-
tion of dispute before them. Their judgments cannot exclude from consid-
eration in future cases matters that did not arise. Common law rules only
exclude reasons that were applicable in the precedent case because the
authority of the court was limited to the resolution of that case.
Legislators, on the other hand, are endowed with broader legal authority.
The rules they create can be directed at diverse matters and their authority
may come from a range of different sources, including their putative dem-
ocratic legitimacy. Legislative rules are therefore capable of excluding a far
more diverse array of reasons from providing the basis for an exception.

VII. CONCLUSION

There are some important limitations to the models of precedential con-
straint considered here, which lend to both of them a certain degree of arti-
ficiality. I have not considered whether the protected reason model could
be expanded to deal with dimensions and magnitudes.”” Nor have I

52. See Larry Alexander, Constrained by Precedent, 63 S. CaL. L. Rev. 1, 19 (1989).

53. Id. at 23.

54. Lamond, supra note 2, at 15-24.

55. Lamond, supra note 2, at 19.

56. Raz, supra note 39, at 189.

57. For recent discussions of this problem see John Horty, Reasoning with Dimensions and
Magnitudes, 27 ARTIFICIAL INTELLIGENCE & L. 309 (2019); Adam Rigoni, Representing Dimensions
Within the Reason Model of Precedent, 26 ARTIFICIAL INTELLIGENCE & L. 1 (2018).
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considered the role played by “intermediate factors” in legal reasoning,
where the determination of those factors might also be the result of prece-
dentially constrained reasoning.”® In my opinion, neither of these chal-
lenges is likely to reveal any theoretically significant point of distinction
between the prioritized reason model and the protected reason model.
But it remains possible that once the models are adapted to account for
these challenges an otherwise hidden point of distinction between the
two models will be revealed.

My discussion has also avoided what, for want a better phrase, we might call
interpretive issues in precedential reasoning. The ratio of a case can be inde-
terminate in two ways. First the identification of the justification adopted by a
court for a given outcome is often indeterminate—courts are not always
explicit about what they take the decisive reasons for the outcome of the
case before them to be. Judgments often require interpretation in order
for the rule to be determined. Second, even when courts formulate their
decisions in terms of explicit rules supporting the outcome of the case, the
application of those rules to future cases can be indeterminate. Courts cer-
tainly exploit both kinds of interpretive freedom in their judgments, but
this aspect of common law reasoning has not been a focus of my discussion.

In his initial formulation of the prioritized reason model, Horty noted
the difference between his model and Lamond’s, which invoked protected
reasons.” He acknowledged finding Lamond’s view attractive, but stated
that he did not find it necessary to use protected reasons in developing
his account. If nothing else, I hope that this article has drawn out an impor-
tant point of connection between the prioritized reason model as it has
developed and its philosophical origins. It is not necessary to appeal to pro-
tected reasons in order to develop a formal reason-based model of prece-
dential constraint. But an appeal to protected reasons is not precluded by
such an approach.

VERIFICATION OF FACTS

Fact 1: A case base I' is reason consistent just in case I" is exclusion consis-
tent.

Verification: We begin by proving that if a I" is reason consistent then it is
exclusion consistent.

Suppose that I" is reason consistent but not exclusion consistent, meaning
that there is some case ¢= (X, r,s) in ' such that for another case

58. For useful discussion on this point in the context of the prioritized reason model see
Rigoni, supra note 2, at 146-150.

59. Horty, Rules and Reasons, supra note 2, at 14 n.15; see also Horty & Bench-Capon, supra
note 2, at 196 n.25.
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d=(X, v, s)inT, (1) X' E Premise(r) and (2) Premise(r') € Excluded,. It
follows from (2) and Definition 8 that (3) Premise(r’) C X°. It follows from
(3) and Definition 4 that Premise(r’) <, Premise(r). From (1) it also follows,
according to our coherence constraints, that (4) Premise(r) C X*. From
(4) and Definition 4, it follows that Premise(r) <, Premise(r’). But then T’
is not reason consistent, as we had supposed (see Definition 6). We there-
fore conclude that if T is exclusion consistent it is reason consistent.

We then prove that if I" is exclusion consistent then it is reason consistent.

Suppose I' is exclusion consistent but reason inconsistent, meaning that
there are two cases ¢ and ¢’ in T such that for some reasons Pand Q, (5)
P<,.Q and (6) Q <, P. It follows from (5) and Definition 4 that where
(¢=X, 7, s), (7) PC X* and (8) Premise(n)C Q. It follows from (6) and
Definition 4 that where ¢ = (X', v, 3), (9) Q C X* and (10) Premise(r'C P,
It follows from (7) and (10) that (11) Premise(r’) C X°. It follows from
(11) and Definition 8 that (12) Premise(r’) € Excluded,. It follows from (8)
and (9) that Premise(r)C X and therefore that (18) X' E Premise(r). So it fol-
lows from (12) and (13) that T' is not exclusion consistent as we had
assumed (see Definition 9). We therefore conclude that if T" is exclusion
consistent then it is reason consistent.

Fact 2: LetI" be a case base and X be a new fact scenario, then a decision in
the situation X satisfies the protected reason model of precedential con-
straint if and only if that same decision satisfies the prioritized reason
model.

Verification: Verification follows immediately from Fact 1. Let ¢ = (X, r, s)
be the new decision arising from new fact scenario X. If ¢ satisfies the prior-
itized reason model of precedential constraint, it follows that I' U {c} is rea-
son consistent. If I' U {¢} is reason consistent, then it follows from Fact 1 that
I' U {¢} is exclusion consistent. If I' U {¢} is exclusion consistent, then c¢ satis-
fies the protected reason model of precedential constraint. If ¢ satisfies the
protected reason model of precedential constraint, it follows that I' U {¢} is
exclusion consistent. It therefore follows from Fact 1 that I' U {¢} is reason
consistent. If I' U {¢} is reason consistent, it follows that ¢ satisfies the prior-
itized reason model of precedential constraint.
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