Introduction: Did Romans Have Law?

This book argues that conventional understandings of Roman law — as
an impersonal decisional paradigm under which disputes were
resolved through casuistically elaborated rules — are not quite right.
They are not entirely wrong, either; certain sources, especially the legal
compilations authorized by Justinian I (r. 527-565 CE), describe
a “Roman law” that looks very much like what T have described and
that came to exercise enormous influence over later legal systems. But
the law that would eventually be taught in Europe’s first law school in
Bologna, or that men like Irnerius," Henry de Bracton,” and Hugo
Grotius? took as a historical exemplar,* is surprisingly hard to find in
the period we imagine it to have governed.

Irnerius of Bologna, generally considered the first of the Glossators (medieval profes-
sors who wrote and taught from copies of the Justinianic texts with explanatory
glosses included), introduced the formal study of Roman law to Europe. See Ascheri,
Laws, pp. 9—28; Whitman, Legacy, pp. 26-28.

Bracton (and others whose writing survives under his name) wrote a series of treatises
on English law of the thirteenth century, structured by explicit analogy with copies of
the Digest that were then circulating. McSweeney, Priests; infra pp. 298—300.

The writings of Grotius, who was trained in Roman law at the University of Leiden,
provided the intellectual foundation for much modern international law. Nellen, Hugo
Grotius; on the Roman foundations of Grotian jurisprudence more specifically
Straumann, Foundations.

On this exemplarizing process more broadly Tuori, Ideals.

»
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2 The God and the Bureaucrat

Instead, Romans of the “Classical period”’ experienced a less
rulebound political order that featured many different ways of
thinking about state power. Law was present in the world but was
not the only way to solve problems, or even always the most
authoritative and final. Rome at this time combined an ancient legal
tradition, which had been understood as inherently just and linked to
the aristocratic power-sharing arrangements of the Roman Republic,
with a newer autocracy. These two orders coexisted but did not really
compete, since even at their weakest emperors had more power to
enforce their judgments than did legal experts. Accordingly, imperial
Romans understood law in somewhat symbolic terms: as an older way
of doing things that worked as a metaphor for other older ways of
doing things. Emperors who worked through legal channels (as judges,
as legislators, and even as litigants) demonstrated respect for
Republican political tradition, while those who did not appeared as
more novel or troubling figures.

This pattern arose haltingly and slowly, but its most consequential
evolution dates to the Severan dynasty (193-235 CE). The Severan
period saw rulers represented in state communications as quasi-
functionaries: high-ranking officials whose decisionmaking followed
the prerogatives and logics of an overarching institutional structure.
That structure was organized according to legal rules, and accordingly
it is in the Severan period that Romans began to tell stories about an
imperial state that was headed not by a man who follows or does not
follow the law, but by the law itself. This tendency continued, and even
the more centralized late antique (by which I mean the mid third to mid
sixth centuries) autocracy described itself in similarly bureaucratic
terms.® Severan legal documents come down to us — mostly — as part
of Justinian’s grand regularizing project, but that project was not
a historical chronicle and attributes to these texts a social role that
they only came to exercise far later. The set of principles and

5 A term Roman lawyers use (unlike other Classicists) to refer to the period roughly
between the accession of Hadrian and the death of Severus Alexander. Jolowicz and
Nicholas, Historical Introduction, pp. 6 and 405—20.

¢ Itake “late antiquity” to begin with the death of Severus Alexander in 2.3 5CE. There is
no one accepted boundary, and my own line is sharper than that drawn by (for
example) Brown (“about 200”; World, p. 7), but one of the major arguments of this
book is that late antique legality responded to changing political conditions in the
wake of the Severan period.
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Introduction: Did Romans Have Law? 3

institutional relationships that we now understand to make up
“Roman law” were creatures of ideal theory, which became socially
powerful — in the way that we now understand law to be socially
powerful — with time.

Those principles and institutional relationships were rarely stated
out loud, but are strongly implied in Roman legal discourse. That
discourse represents law as a technical discipline that governs judicial
outcomes according to predictable and impersonal rules. This vision of
legal sovereignty was compelling to Roman legal authors: to emperors
who benefited from appearing to be institutionally legitimated agents,
to bureaucrats who understood Roman power in terms of their
particular specialties, and to subjects who found law a more
appealing or useful sovereign than the one they actually had. All of
these people discussed a legal regime that never quite existed, but in
doing so they laid the groundwork for contemporary legal regimes,
which mostly do.

Two Kinds of Thinking About Hay

Justinian’s compilation, the Corpus Iuris Ciuilis or “Body of the Civil
Law,” presents Roman law as a set of rules. Roman law appears in
these documents as a mass of dazzlingly precise technical arguments, in
which jurists — trained scholars who served as advisers in courts
throughout the empire — applied (or advised others on how they
should apply) systematic and impersonal principles to specific fact
patterns. By contrast actual court records, generally from Roman
Egypt, show litigants ignoring the rules and invoking the pity of
a benevolent sovereign; literary historians describe tyrants upending
legal systems on a whim; and inscriptions thank enlightened rulers for
handing justice down to their grateful subjects.

The difference is best illustrated via example. One can imagine
specialists in all of these different corpora of evidence confronting the
question “what remedies were available for a farmer in the Roman
empire whose crops were stolen?” The Corpus (more specifically its
collection of juristic writing, called the Digest) answers the question
with an excerpt of writing from the jurist Paul, who focuses on the
maturity of the crops and the nuances of legal ownership.
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4 The God and the Bureaucrat

It is established that a tenant, if he cultivates his land because of cash payment
[i.e. if he is not a sharecropper], may bring an action for theft against whoever
stole his standing crops: since they would have begun to be his as soon as they
were harvested.

(D.47.2.26.1: Paul, ad Sabinum) constat colonum, qui nummis colat, cum eo,
qui fructus stantes subripuerit, acturum furti, quia, ut primum decerptus esset,
eius esse coepisset.”

Other documents tell a different story. For example, the papyrus
P. Mich. VI.423 preserves a petition to the strategos (a high
provincial official) from the Greek Egyptian Gemellus-called-Horion.
Gemellus-called-Horion de-emphasizes the elements of theft Paul
treats as legally salient in favor of a pathetic narrative involving
blindness and witchcraft.

To Hierax-called-Nemesion, the strategos of the Herakleides district of the
Arsinoite nome, from Gemellus-called-Horion the son of Gaius Apolinarius.
Antinoite.

Lord, 1 petitioned the most glorious prefect Aemilius Saturninus and
informed him that a man named Sotas, who despised me for my weak eyesight
and had designs on seizing my property, had come up to me and attacked with
violence and willfulness; I received a sacred reply authorizing me to appeal to
the most powerful epistrategos. Then, after Sotas had died, his brother Julius
(also using the violence associated with that man) entered the fields I had sown
and not only took off a large amount of hay, but also cut dried olive shoots and
other plants from my grove near Kerkesoucha; I learned that these things had
been done by him when I came to the grove at harvesttime. Furthermore, he
was not then satisfied but returned with his wife and a man named Zenas,
holding a brephos [a preserved human fetus, used in magic] and wishing to
wickedly bind my harvester in order that he would stop his work after having
reaped another part of my fields; they took my crops for themselves.
Afterwards I went up to Julius, in the company of local officials so that there
might be a witness to these events. They threw the same brephos at me again, in
the same fashion, wishing to wickedly bind me in front of Petesouchos and
Ptollas, village elders of Karanis who serve as its secretaries, and Sokras their
assistant; still in the presence of those same officials Julius harvested the rest of
my crops and took them with the brephos to his house. I recorded these events
with the aforementioned officials as well as the tax collectors of Karanis.
Accordingly, 1 am compelled to submit this petition and ask for it to be

7 On sharecropping in Roman tenant agriculture, and how it would necessitate exclu-
sion from these kinds of remedies, see Kehoe, Rural Economy, pp. 107-09.
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Introduction: Did Romans Have Law? 5

registered and for myself to retain the right to sue them before the most
powerful epistrategos about their shocking deeds and about the tax due to
the fisc from the crops from the public fields because of their wrongdoing.

Tépoxt @ kol Nepeoiovi otpa(myd) Apoi(voitov) Hpak(reidov) pepidog mopa
Tepédhov tod kol Qpimvog [aiov Amoivapiov Avtivoéms. 'Evétuyov, kOpte, S
Biprdiov @ Aapmpotdtm yepovt Aifudio Zatovpveivve SNA®OV TV YEVOUEVIV LOL
EMELEVGY VIO TAOTOV TVOG KOTAPPOVIOAVTOG THG el TV Oyiv pov dobeveiog
GOVAOHEVOL aOTOD TO VILAPYOVTIA oL Kataoyslv Pig kol avbudig ypoupevog kol
Eoyov 1epav VTOYPAENV EVTVYElV 1A KPoTioT® EmoTpatiy®: Tod 08 Xm
TELELTNGAVTOG, O TOVTOV AdEAPOg TovAlog kol avtog TV mepl avtov Pig
xpnodiuevog EmnfjAlev toig €omapuévolg v’ Epod €ddpecel kol EPdotoce ovk
OAlyov xOptov o0 povov drra kai €€€koye VO oD VIApXovTdg pov E[A]advog
6vtog mept koduny Kepkeoodyo élaeivo guta ameénpoppéve kol épikwva, Gmep
TOPOYEVAUEVOG EVOAdE TPOG TOV KapOV THG cuvKodTig Epabdov Tadta KO ovToD
nempdydat, €@’ oic ) dpkecOeic madew EMfiABey LeTd THG YOVAIKOS aDTOD Ko Z1vél
Twvog €xovies Ppépog Povddpevol TOV yempyov pov ebove mepuckicar GoTe
kotoAelye v ©B[i]av yeopyiav peta 10 Ogpioonr €k pépovg Amd £TEPOL OV
KApov, Kol avTol GOLVEKOUIGOVTO. TOUTMV YEVOUEVMV EYEVOUMV mPOG TOV
Tovhov peta [d]npociov énmg avta tadta Evpdptupov yévntat. TG 1@ avtd
PO TPOSG €] prydy pot [t0] atd Ppépoc fovidpevor Kai pe pOOV® mepikiicot o
[po]vtov Ietecobyov kai [Ttolhd npecPfutépov kdung Kapavidog Swadeyo[p]évov
Kol TO KOTO TNV KOPp®Ypoppoteioy Kol Xokpd danpétov, Kol tdv dnpociov
ToPOVTIOV TO BPEPOG O TOVAOG GUVKOULGAUEVOS TO TEPLYEVOLEVO €K TAV ED0QAV
vévn amnvéykarto €ig TV oikiov avtod, dnep @ovepd €roinoa 41 1€ TV aVTAV
onpoociov kKol TPaKTOPOV GUITIK®V THg aTHg KOUNG. 010 Katd T0 dvoykaiov
Emdidopt Kol a&d téde ta PiPAidio &v KoToxmpioud yevesho mpog t0 HEVEWV Ot
TOV AOYOV TpOG 00TOVG €l ToD KPOTIGTOL £MGTPOTINYOL TEPL TAOV VIO AOTAV
TETOMUNUEVOV Kol TOV VTEP TMOV £30.pDV dNUOGIOV EKPOopimv T® KLUPLOKD AGYO
3161 TO oWTOVG 0V SEGVTMG GuVKEKOpIKEVaL

These sources preserve two very different views of, or modes of
engagement with, Roman law. One describes legal order as formal,
systematic, rational, and coherent: the other merciful, ethical, and
sublime. That difference has been heavily theorized for more than
a century, since papyri from Roman Egypt (like P. Mich. VI.423)
clearly record very different legal processes than those found in the
Corpus Iuris Ciuilis. Following Mitteis we sometimes refer to these two

8 P.Mich. VI 423 Il. 2—26. The brephos papyrus has received a fair amount of scholarly
attention, but see particularly Youtie et al., Karanis, pp. VI.122—26 (original publica-
tion); also Bryen and Wypustek, “Eyes”; Frankfurter, “Fetus Magic.” On this style of
petition Crook, Advocacy, pp. 68-69.
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6 The God and the Bureaucrat

legal paradigms as Reichsrecht (law of the kingdom, law on the books)
and Volksrecht (law of the people, law on the ground).”

More recent scholarship has analyzed this duality through the lens
of legal pluralism.*® Legal pluralism identifies “bargaining and conflict
between contending normative orders” in much of what we imagine as
legal history; it argues that many legal regimes feature overlapping
paradigms with their own claims to legal force, and that people living
under those regimes are often quite sophisticated in seeking out
advantage under different sets of rules.”* Whether conceptualized in
weak terms (as two recognizably legal systems imposed by the same
sovereign upon different populations)'* or strong (where “the law”
interacts with other paradigms that work to structure a community’s
normative beliefs),”* legal pluralism gives historians a theoretical
framework with which to bridge the gulf between what a law-code
says should happen and what people actually do.

The problem at the core of this book — the difference between
Roman law as imagined by Gemellus-called-Horion, and that
imagined by jurists like Paul — is almost classically pluralist, but most
legal pluralists care more about what happens in a courtroom than
I do. The pluralistic tradition emerged from legal sociology, and in the
Roman context has been taken up by scholars of ancient judicial
practice. Accordingly, much pluralist work takes legal or quasi-legal
process as its object of study, with codified law serving as a foil.*# By
contrast, [ am primarily engaged with the questions and assumptions
of Roman Reichsrecht. 1 agree with the pluralists that law on the books

9 Mitteis, Reichsrecht und Volksrecht. Also Dolganov, “Reichsrecht and Volksrecht”;

Amelotti, “Reichsrecht, Volksrecht, Provinzialrecht.”

See, among many examples: Czajkowski, Localized Law, pp. 17-22; Alonso,

“Customary Law”; Tuori, “Empires” (with Czajkowski, “Limits” serving as

a useful clarification; Roman pluralism might have featured a variety of different

decisional paradigms, but nevertheless expected them to be exercised within Roman

fora and according to Roman procedural norms).

See Hartog, “Pigs and Positivism,” p. 935. For further discussion of individual

litigants engaging strategically with pluralist regimes see, e.g. Scott and Fornias,

“Friar”; Humfress, “Forum Shopping.”

As in e.g. Burset, Empire of Laws; Saksena, “Jousting”; Whewell, Borders; Beverley,

“Resource”; Ford, Settler Sovereignty.

'3 E.g. Bryen, Violence; Hartog, “Pigs and Positivism.” This distinction originates in
Griffiths, “What Is Legal Pluralism?,” p. 5; see also Merry, “Legal Pluralism,”
pp- 872—74 (differentiating “new” from “classic” legal pluralism along similar lines).

'+ On this duality, see Humfress, “Legal Pluralism’s Other,” pp.158-6T1.
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Introduction: Did Romans Have Law? 7

did not serve the purpose it has historically been taken to serve in
subjects’ lives, but instead of asking what those subjects really used,
I ask what law on the books was really doing. In an influential article
on the value of doctrinal sources for critical historians, Gordon notes
that “mandarin materials are among the richest artifacts of a society’s
?'S The Corpus Iuris Ciuilis preserves an
astonishing volume of “mandarin texts,” produced by mandarins

legal consciousness.

whose hopes and fears give Roman Reichsrecht its distinctive texture.
Accordingly, the Corpus can help us better understand how Romans
thought about the nature and function of law in their world - a set of
beliefs that I will refer to hereinafter as Roman “legality.”

That legality is my focus. This book is not a history of Roman law as
the subject has traditionally been understood — I do not discuss
doctrinal evolution at all, and while I consider innovations in legal
argumentation and recordkeeping I use them primarily to show change
in what people thought they were arguing about and keeping records
of. I hope historians of Roman law in that more traditional sense will
still find the book useful, since it is a history of the conditions and
assumptions that make Roman law coherent, and thus Roman legal
historiography possible. But it remains a political history, of how law
worked in Roman political thought.

By that, I mean that I am interested in how law imagines Roman
power. Roman legal discourse describes a system operating according
to prospective and clear rules, which derive their authority from
broadly legitimated institutions like the Senate; the epigraph to this
book is a claim by Ulpian that imperial power was only valid because it
was bestowed by a “kingly law” (lex regia). In practice imperial power
came from a broad variety of sources, and Rome’s idiosyncratically
weak autocrats relied upon buy-in from other powerful social actors
like the Roman aristocracy, wealthy provincials, or the army.*® That

5 Gordon, “Histories,” p. 120.

¢ The sociologist Michael Mann uses Rome as his paradigmatic example of a weak
autocracy: “Autonomous Power,” pp. 188-89. Ando notes, by contrast, that the
weaker top of the Roman state overlay a more traditionally robust network of elite
supervision that worked on behalf of that state as part of its broader manifestation of
infrastructural power: “Ambitions.” My question is somewhat different than Ando’s;
Ando’s account explains why the Roman state was able to persist through long
periods of extreme political instability (also: Century) but that persistence might be
of little use to an emperor who had died in a coup.
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8 The God and the Bureaucrat

buy-in was not guaranteed, and the unwritten rules that governed
imperial politics were complex. Roman subjects — particularly the
elites whose views are overrepresented in literary sources -
sometimes understood those rules as a system of virtues. Good
emperors act one way and live, bad emperors act another way and
die.”” At other times, imperial selection might be determined by
military strength, palace intrigues, or even the result of an auction."®
At all times, however, imperial politics were unpredictable and
potentially violent.

That chaos is hard to find within the Corpus Iuris Ciuilis, whose
structure and logics tell a very different story about imperial power. The
result is an odd bifurcation within imperial historiography, which
this book seeks to address. Many historians of the Principate and
Dominate'® find law forbidding and artificial, since it describes
a different world from the one in which they are interested, and the
Digest in particular is tough to square with the realities of the emperor’s
social and judicial role.*® By contrast, scholars of the Corpus (who
frequently work in law faculties) may be more interested in the fictive
and influential constitutionalism that survives within those books than
in the world of their authors. Accordingly, the majesty they sometimes
attribute to Roman legal thinking can seem more like a misapprehension
of imperial history than the aesthetic or philosophical judgment it
actually is.**

'7 This account of imperial virtue is perhaps most closely connected to Carlos Norefna
(Imperial Ideals), but for slightly different understandings of this process of negoti-
ation and consensus-building Lobur, Consensus; Ando, Ideology.

Like the one that led to the installation of Didius Julianus in 193 CE: Dio Cass.
74l73].11 [Xiph.].

" More terms of art. Roughly speaking, Roman political historians use the term
“Principate” to refer to that subset of the imperial period in which the emperor was
formally presented as simply another elite citizen with extraordinary persuasive
power: a ciuilis princeps. E.g. Wallace-Hadrill, “Civilis Princeps.” By contrast, the
“Dominate” refers to the later era in which emperors were more frequently addressed
as master, or dominus. The boundary is blurry, but I tend to think of the Principate as
ending with the death of Severus Alexander in 23 5 CE and the Dominate as beginning
with the accession of Diocletian in 284; this book uses those terms accordingly.

On those realities Tuori, The Emperor of Law; Millar, Emperor, pp. 228-59.

E.g. Schiavone, Ius, p. 65 (“E l’accanimento prescrittivo, messo in contatto, attra-
verso il sapere dei suoi sapienti, con lo spessore del mondo sociale e delle nuove realta
politiche ed economiche di una citta in piena espansione, avrebbe ben presto portato
al formarsi di una tradizione intellettuale straordinariamente vivace e sottile”), p. 194
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Introduction: Did Romans Have Law? 9

I aim to resolve the problem by understanding Roman Reichsrecht
as an archive of political imagination. The Corpus Iuris Ciuilis tells
stories about the world that did not so much govern readers’
encounters with law — the experience of litigants, as recorded in other
media, suggests that they often did not — as help readers make sense of
or accept those encounters. Imperial and legal sovereignty could not
easily coexist, but Romans frequently used the structures and
institutions of “law talk”** to think through problems of imperial
power. This process was influenced by the conventions of Roman
legal thought, and influenced those conventions in turn. The political
crises of the Severan period and beyond necessitated new stories about
imperial legality, but that legality is neither as straightforward nor as
old as it appears.

Slouching Towards Bologna

Since I am arguing that the Corpus Iuris Ciuilis is part of the history of
imperial representation, I should first clarify how I understand legal
texts to engage in representation. While this particular capacity of law
has not traditionally featured within doctrinal scholarship, it has been
an object of intense interest within other branches of legal studies. This
interest began in the early twentieth century, in a “legal realist”
movement that understood adjudication as politically charged and
often nondoctrinal, but the realists nevertheless treated law as
a coherent object of study that they saw as affected by outside
forces.”? It was only in the 1970s and 1980s that scholars began to
examine law using the broader toolset of critical theory and to situate it
within larger discourses of cultural power.

The work that came out of this engagement — commonly known as
Critical Legal Studies, or CLS —can be thought of not as a rival to realism
but as a fusing of realist ideas about law with poststructuralist analysis

(“L” autoisolamento dei custodi del i#s in un universo di sole forme, di proporzioni
e di compatibilita definite e nascoste, e il conseguente disciplinamento a partire da
quelle astrazioni, sprigionava infatti un’immensa forza ordinante, una presa incom-
parabile sulla realta della vita, collocata (provvisoriamente) da parte solo per essere
meglio padroneggiata.”).

** Kennedy, Critique, p. 134.

*3 See Desautels-Stein and Moyn, “Domestication,” p. 198; Zaremby, Realism;
Kalman, Yale; Gordon, “Histories,” pp. 60—6T1.
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10 The God and the Bureaucrat

of knowledge and society. Accordingly, while CLS is sprawling in its
approach and critiques, it orbits around a few core descriptive and social
commitments.** The most important of these for my project is Unger’s
critique of “formalism,” defined as “[a] commitment to, and therefore
also a belief in the possibility of, a method of legal justification that can
be clearly contrasted to open-ended disputes about the basic terms of
social life, disputes that people call ideological, philosophical, or
visionary.”** Like Unger, I see law as one of many discourses people
use to contest social questions, and the separation between them as one
of genre more than anything else.*® Law is one language with which to
tell stories about the world, which plays a particular role in organizing
both Roman and contemporary society but which cannot be separated,
or studied in isolation, from those societies. In more recent years,
a growing strand of scholarship has considered how law and other
forms of narrative work together to structure the symbolic order
undergirding social life.*” For specialists in contemporary law like
Cover (who developed the concept of legal narrative studies), legal
sociologists like Fitzpatrick, or more explicitly normative theorists like
Matsuda, legal narratology offers a new angle on the world in which we
live.*®

Romanists do not have it so easy. Laws — or texts produced and
transmitted in explicitly legalizing milieux — make up an enormous
part of our evidentiary corpus, and we often rely on their testimony in
imagining the world to which they responded and over which they
purported to govern. As a result we often take that testimony as fact,
without quite meaning to. Nobody thinks that when Constantine I
(r. 306-337) claims that he will personally hear every complaint
lodged against his administration he is speaking the literal truth, but
we often imagine imperial or juristic writing as regularized, general, and

*4 Kennedy, Critique, pp. 8—11; Tushnet, “A Political History”; Unger, “Movement.”
*5 1bid., p. 564.

In addition to Unger, this conception of genre also follows Miller’s (“Social Action,”
p. 163) account of generic structures as combining both formal and pragmatic
conventions. On law as genre in the Roman context see Bryen, Violence, pp. 3—4.
Again, much of this work comes from sociology or cultural history: e.g. Lowrie,
“Force”; Adams, Popular Culture; Brooks and Gewirtz (eds.), Law’s Stories.
Fitzpatrick, Mythology; Matsuda, “Looking”; Cover, “Nomos,” “Violence”; also
Tait and Norris, “Origins.”
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Introduction: Did Romans Have Law? I

socially powerful because it represents itself in such a fashion.*® This
book argues that we can enrich the history of Roman law by
approaching these narratives critically, and by adopting a less legalistic
understanding of how legal texts worked in the Roman world.

That shift in perspective requires reckoning with what we mean
when we talk about narrative. Law is a narrative mode of speaking,
in the sense that it operates using paradigmatically narrative forms
where actions lead to consequences.’® When Section 18—4-102 of the
Colorado Revised Statutes states that “[a] person who knowingly sets
fire to, burns, causes to be burned, or by the use of any explosive
damages or destroys, or causes to be damaged or destroyed, any
building or occupied structure of another without his consent
commits first degree arson” it presents its prohibition as a description
of events, and so do the cases that interpret it. Legislation speaks in
a general and prospective mode, and adjudication retrospective and
specific, but both involve people doing things and thus include material
explaining the factual predicate of a given judicial process.?*

These narratives are an important part of how law structures
a world. But law’s influence on people often extends beyond the
claims made within these narratives to other murkier or less factual
commitments. Roman law is a good example of this extension. Legal
texts do not explicitly assert the legality that seems to mark Classical
Roman culture, but the reader nonetheless comes away thinking that
laws are the things that mattered there. This idea is transmitted
through broader features of the world surrounding the text — through
what Genette would call its epitext®* — that often postdate its creation
in a narrow sense. The passages of Paul I cited above do not look like
law only because they describe legal processes; they look like law
because they are collated with other similar texts that we call law,
because other people engaged with those texts in the ways that we
expect people to engage with law, and because those texts have been
transmitted and read and taught as part of later histories of law. None

CTh. 9.1.4; I discuss this particular constitution in greater detail infra pp. 235-37.
See Gelbach, “Dynamic Dilemma,” pp. 4-14; Constable, Bond, pp. 50-52; Scarry,
Pain, pp. 296—304.

3' This distinction between “legislative” and “adjudicative” reasoning follows Davis,
“Problems of Evidence,” pp. 402—10.

Genette, Paratexts, pp. 344—70.
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T2 The God and the Bureaucrat

of that work is narrative, exactly, but it helps represent Rome’s legal
world - to us and to Romans themselves.

So what should we call it? When I try to wrap my head around this
particular kind of slippery-but-potent ideological messaging, I have
found it useful to look to people writing in less formalist or theoretical
modes. In particular, Joan Didion’s writing on journalism and memoir
(other genres that are explicitly narrative, but that do a great deal to
shape readers’ worldviews outside of that narrative process) offers an
account of representation-through-storytelling that emphasizes
function over form.

We tell ourselves stories in order to live. The princess is caged in the consulate.
The man with the candy will lead the children into the sea. The naked woman
on the ledge outside the window on the sixteenth floor is a victim of accidie, or
the naked woman is an exhibitionist, and it would be “interesting” to know
which. We tell ourselves that it makes some difference whether the naked
woman is about to commit a mortal sin or is about to register a political protest
or is about to be, the Aristophanic view, snatched back to the human condition
by the fireman in priest’s clothing just visible in the photo behind her, the one
smiling at the telephoto lens. We look for the sermon in the suicide, for the
social or moral lesson in the murder of five. We interpret what we see, select
the most workable of the multiple choices. We live entirely, especially if we are
writers, by the imposition of a narrative line upon disparate images, by the
“ideas” with which we have learned to freeze the shifting phantasmagoria
which is our actual experience.??

The difference is small, but meaningful. Didion downplays the
mechanics of representation and focuses instead on its effects.
A story, here, is something people tell in order to accomplish a goal.
Didion’s stories help the people who hear them, and perhaps more
importantly the people who write them, reconcile to their conditions;
they make contingency legible, and life fair.>* Didion’s own discussion
of stories precedes an account of late-sixties Los Angeles marked by
paranoia and dissociation, and what makes the world of “The White
Album” so scary is the lack of a coherent story that can structure or
explain it.?>

Rome was scary too. This book examines the legal discourse of
a brutal autocracy, a frightening and nonsensical world; most of the

33 Didion, “The White Album” t1. 3% Ibid., pp. 34-37. 33 Ibid., pp. 44—45.
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Introduction: Did Romans Have Law? 13

writers I discuss died violently, and the ones who survived had very
good reason to worry. Roman legal literature talks around that worry
by describing a political order that made more sense than the ones its
authors inhabited, and by offering technical guides that have the
imaginative and fabulative qualities of Didion’s captive princess.>® In
other words, Roman law did not so much offer narratives that
described Roman reality as tell stories that refashioned reality into
something more palatable. These texts have come down to us as a law-
code, but should not be understood as separate from other stories that
Romans told to themselves and each other.

That said, law is not the same as poetry. Roman law worked
differently than other kinds of writing, on an audience that had been
acculturated to different kinds of reading; because this book is so
concerned with how Romans read legal stories, it is worth taking
a moment to clarify what is so special about the stories that law tells.

Law talks in multiple registers. This point is basically uncontested
within legal historiography, since any close reading of a legal text
reveals different modes of speech that interact with the world in
ontologically distinct ways, but scholars have tended to imagine these
modes in dichotomy. For example, Austin contraposes the
“performative” commands of law with “constative” assertions about
the state of the world, and Constable notes that actual legal documents
like statutes or case dispositions frequently employ “nounlike”
statements of fact and “verblike” statements of law in tandem.?>” By
contrast, I find it more helpful to think of law as communicating in
three distinct modes. While command and description are both
important to how law works in the world, they are not the whole
story. In particular, both Roman and modern legal texts often
employ a third register. Their audience walks away with certain ideas
about the world that these texts never constate, but that they strongly
imply to anyone who reads them in the way they have been taught to
read law. I call this register “constructive,” and thinking through its
operations helps us understand not only what Roman law did for
Romans but what it appears to have done for us. This triad is not

3¢ On the unreality of Imperial Latin literature see Haynes, Make-Believe, pp. 19-28;
Bartsch, Actors.
37 Constable, Bond, pp. 20-21; Austin, Words, pp. 3-7.
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14 The God and the Bureaucrat

perfect — categories always blur at the margins, and apply differently in
different legal systems — but it introduces terminology I will use going
forward and may be helpful in contexts outside of this book.

The normative register is probably the one that first springs to mind
when you read a legal text. It is a story in the jussive or potential, telling
the reader how they ought to act in order to stay on the good side of
a sovereign or what they can do to alter their relationships with that
sovereign. Examples might include do not set houses on fire, and once
you have reached the age of eighteen you may enter into the kind of
relationship that might change your obligations to the state, and pay
the government 37% of all income over $578,125.3% If there is any
kind of cross-cultural definition of law, what separates legal texts from
others is their capacity to speak in this register and to do so with
authority. Positivistic definitions of law (like Shapiro’s Planning
Thesis, or Hart’s secondary rules) treat law’s ability to structure the
world as its constitutive feature,?” but natural lawyers like Fuller or
Dworkin also invest law with a special moral force that derives from its
normative capacities.*® In particular, law’s normative stories alter the
world in ways that other kinds of commands do not. I might tell my
child not to litter, for them to follow or ignore; by contrast, a law
imposing a fine for littering meaningfully changes the world at the
moment of its enactment. Law’s normative stories act; they “verb” in
Constable’s formulation and perform in Austin’s.

One might expect these kinds of legal stories to become less
interesting when the sovereign who tells them becomes less powerful,
and accordingly when they become less salient as social agents. Because
of Roman law’s influence on later systems, however, legal scholars
remain concerned with how Roman doctrines developed over time,
and how they might have come together to form a coherent system.
These questions are not my questions, but they are the questions that
law trains its readers to ask, and that the Corpus Iuris Ciuilis
contemplates answering. The texts that come down to us appear as
a system of interlocked commands, before they appear as anything else.

3% That latter command comes from America’s Internal Revenue Service, as preserved at
26 C.F.R. 601.602.

39 Hart, Concept, pp. 94-99; Shapiro, Legality, p. 195.

4° Dworkin, Law’s Empire, pp. 93—94; Fuller, Morality, pp. 39—40.
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Introduction: Did Romans Have Law? 15

That said, while law acculturates its readers to look for and interpret
its normative claims those are not the only claims it makes. Law also
speaks descriptively, telling factual (or apparently factual) stories
about the world. These claims can take a variety of forms. An
American court might issue an opinion that relies in part on the
assertion that certain practices were or were not widespread in earlier
historical periods,*" or that records certain fact claims about litigants’
lives in its prefatory material,** or a Roman emperor might describe
a prior state of affairs in the context of his own legal production.*? This
feature of legal speech is less distinctive; obviously, other genres of
writing contain assertions of fact. But law trains us to read those
assertions differently. The organizational structure of legal writing
subordinates fact claims to normative reasoning, presenting them as
explanatory or prefatory to the speech that matters. To give an
example: while Sallust might deploy his factual account of the
conspiracy of Catiline in the service of a broader project of moral
instruction or political philosophy (as he states at Cat. 4), he still
writes in a primarily descriptive register for an audience that is
presumed to be interested in learning the facts as he describes them.
By contrast, legal writing does not appear to contemplate being read
for its facts. A reader of an imperial rescript presumes its descriptive
elements to be true (in a different way than might, say, a reader of
Propertian love elegy) but also unimportant, since they appear mainly
as aids to understand the legal holding.

This odd hermeneutic helps law engage in different kinds of
representation than do other texts. Modern Romanists often read
legal texts for their descriptive claims, and those claims contain

4! For example, New York State Rifle and Pistol Association v. Bruen, 142 S. Ct. 2111,
2135-56 (2022); Lawrence v. Texas, 539 U.S. 558, 567—74 (2003).

4* This drafting practice is absurdly common, but to choose one example EEOC
v. Abercrombie and Fitch Stores, 575 U.S. 768, 770 (2015) briefly describes the
religious identity of a prospective Abercrombie employee who was turned away due
to religious discrimination: “Samantha Elauf is a practicing Muslim who, consistent
with her understanding of her religion’s requirements, wears a headscarf.” It is easy to
imagine a point in the future where this might be the only record of Ms. Elauf’s
religious practices to survive.

For example, at C.11.4.1pr. Arcadius and Honorius describe a persistent social
practice that their constitution aims to discourage: “many men maintain their own
ships under the names and accounts of other owners” (Multi naues suas dinersorum
nominibus et titulis tuentur).
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16 The God and the Bureaucrat

valuable information. For examples of this work one thinks of
administrative historians like Corcoran and Coriat who reconstruct
imperial legal production on the bases of references to that production
that survive in the law, or of legal sociologists like Czajkowski,
Connolly, Eckhardt, Kelly, and many others.** But one of the
reasons why these texts seem so useful is that their fact claims seem
uncontroversial. In certain cases, that allows legal documents to make
highly contestable claims about the world in the context of table-
setting for a legal argument. These claims can be productively studied
within histories of imperial representation but serve a unique function
within those representational programs because they recede into the
background of the texts in which they appear.

Finally, law tells stories in a third register. Because law speaks as if it
governs reality, it primes its reader to look to law to better predict how
their reality will unfold and accordingly to look at their reality as
something that law actually governs. This priming is implicit — laws
do not begin with “as a law, I exercise control over social life” — but can
be very persuasive, particularly when a law is read by people who do
not inhabit a given culture and who use law to understand how it
worked. I call this register constructive, since law in this mode operates
less by making assertions than by constructing a world within the
imagination of its reader in which those unasserted claims appear to
be true.

For example, suppose that tomorrow the Boulder City Council were
to pass a law forbidding hail on Fridays. That law is obviously silly, but
should also strike you as in some important way mistaken. It offers an
account of the world that feels inaccurate, even though the Council
never explicitly claims to control the weather. That is because the law
in question constructs a world in which it works the way we expect law
to work (i.e. in which the Boulder City Council is able to prevent hail),
and because that constructed world is meaningfully different from the
one in which we live. This law does not say anything false but strongly
implies it, and does so using a rhetorical strategy that is unique to
performative texts like law.

44 Czajkowski and Eckhardt, “Law, Status and Agency”; Kelly, Social Control;
Connolly, Lives; Coriat, Le prince législateur; Corcoran, Tetrarchs.

Downloaded from https://www.cambridge.org/core. UNIVERSIDAD AUTONOMA METROPOLITANA, on 16 Nov 2026 at 18:45:38, subject to the
Cambridge Core terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009629928.001


https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009629928.001
https://www.cambridge.org/core

Introduction: Did Romans Have Law? 17

Of course, the Boulder City Council will never pass this law. While
the above example might clarify the mechanics of constructive
storytelling it does not explain the stakes; real people use lawlike
utterance to construct worlds all the time, in ways that are subtler
but speak to more legibly human concerns. Here, a useful (if somewhat
grim) example comes from international human rights law. Savvy
observers understand documents like the Universal Declaration of
Human Rights, adopted by the General Assembly of the United
Nations in 1948, as effectively hortatory and as opening new
rhetorical or organizational possibilities to actors hoping to make
change on the ground.*> But the Declaration is not written as
a hortation, and represents itself as something like a rule. For
example, Article 9 reads in its entirety “No one shall be subjected to
arbitrary arrest, detention or exile.”

Both of the examples above issue commands over a field that the
writer does not have the practical authority to alter in the ways that the
document makes it appear. But both imply that the writer does possess
that authority; while few Boulderites or later historians would read the
law against hail and picture an omnipotent municipal government, the
Declaration makes certain kinds of conduct appear to be illegal rather
than simply wrong, and thus the General Assembly of the United
Nations appear to exercise powers that it does not possess in the
quite the way it seems to. We can see why the Assembly might wish
to be seen as exercising such powers, and why it might further human
welfare for them to be seen as exercising such powers; it creates that
impression, however, through the rhetorical device of construction.

That device works only because these texts look like texts that
perform in the world, and thus posit a world in which they could. To
be more specific, while I have referred to these lawlike utterances as
misleading neither one makes false assertions per se. Instead, they are
what Austin would call “infelicitous.”*® They do not affect the world
as do other similar utterances, and thus do not succeed in the
regulatory work they seem to attempt. There are a number of ways
for a performative utterance to be infelicitous; any performative
utterance depends on the existence of an institutional framework that

45 See, e.g. Grugel and Peruzzotti, “Domestic Politics.”
46 Austin, Words, pp. 13-15.
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18 The God and the Bureaucrat

the utterance might serve to alter, and a predictable mechanism by
which the alteration occurs. For example, a rabbi saying “I now
pronounce you man and wife” has a legal effect only if the rabbi
inhabits a jurisdiction in which rabbis are allowed to marry couples,
and where that marriage is understood as legally significant, and
furthermore if they are addressing a couple that is otherwise
permitted to marry. If any of those three conditions fail, the rabbi’s
statement “I now pronounce you man and wife” is infelicitous and has
no more effect than it would for me to say the same in an audio version
of this book.

The laws I described above — the law against hail and the Universal
Declaration — work similarly. They have no performative effect
because there is no “accepted conventional procedure” by which they
could do what they appear to do;*” there is no mechanism by which the
Boulder City Council can prevent hail or by which the General
Assembly of the United Nations can exercise legitimate force against
those who contravene the Declaration. Accordingly, the laws are not
false so much as absurd. That said, most people read texts as if they are
not absurd. Since these utterances depend on certain conditions to
perform in the way that they look like they should, the reader
assumes (often subconsciously) that such conditions hold. These
assumptions are an important part of how law works in the world,
but are difficult to find in a legal text; they instead inhabit worlds that
the text builds around itself, in which it works the way it says it does.

This unreal quality can sometimes be hard to see, especially if laws
are our main piece of evidence for dispute resolution in a given time
and place. But when the world that a legal text constructs is obviously
inapt, that accordingly opens up productive avenues for historical
inquiry. For Romanists, this phenomenon is most evident in how
legal communications change from the third to the fourth centuries.
From about the fourth century on, imperial legal writing becomes
much more voluminous and, frankly, histrionic. Late-antique law
makes wildly inflated claims about the emperor’s power, importance,
and relationship to his subjects.*® These claims help us think about the

47 Ibid., p. 14.
48 Tdiscuss this phenomenon in greater detail infra pp. 23238, but for a brief introduc-
tion Eich and Eich, “Verlautbarungsstil.”

Downloaded from https://www.cambridge.org/core. UNIVERSIDAD AUTONOMA METROPOLITANA, on 16 Nov 2026 at 18:45:38, subject to the
Cambridge Core terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009629928.001


https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009629928.001
https://www.cambridge.org/core

Introduction: Did Romans Have Law? 19

rhetorical force of later law, and recent work shows how law shaped
perceptions of emperors and administrators during this period. For
example, Dillon considers how Constantine fashioned his own image
as a transformational ruler through legal rhetoric, whereas Lenski
describes the same ruler but focuses more on the dialogic
representational process that occurred between petitioner and
sovereign.*’ For the later fourth century, Drijvers considers law as an
important aspect of the emperor Jovian (r. 363-364 CE)’s
representational program, and — the first and likely progenitor of
these studies — Schmidt-Hofner’s analysis of the legislation of
Valentinian I (r. 364—375 CE) argues that Valentinian’s relative
productivity in lawmaking was part of a broader attempt to portray
the emperor as an active and responsive administrator.’® Legal texts
from earlier periods do not employ this same rhetorical strategy, and
do not exist in nearly the same volume; accordingly, historians like
Tuori and Christoforou who consider emperors-as-lawmakers in
earlier periods analyze more obviously ideological media of
communication like portraiture.”* I stand within that methodological
tradition — this book begins by analyzing legal discussion in other
genres of communication before moving onto more specific
discussion of legal documents in its later chapters — but even
seemingly bland or straightforward legal communication can do
representational work.

That matters, because Romanists have a great deal of seemingly
bland legal communications and they allow us to tell stories that might
otherwise remain obscure. For example, histories of Roman political
theory, like Clifford Ando’s Imperial Ideology and Provincial Loyalty
in the Roman Empire or Carlos Norena’s Imperial Ideals in the
Roman West, often focus on state communications because those
communications are so comparatively well preserved.’* It was rare
for subjects of the empire to openly discuss political desiderata, but
understanding the political valence of legal talk opens up new archives

Lenski, Cities, especially pp. 12—15; Dillon, Justice.

Drijvers, “Jovian”; Schmidt-Hofner, Reagieren.

Christoforou, Imagining; Tuori, The Emperor of Law. Hekster, “Imperial Justice?”
raises an important caveat to these analyses, however: namely, the relative paucity of
explicitly legal imagery in imperial portraiture.

Ando, Ideology; Norefa, Imperial Ideals.
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20 The God and the Bureaucrat

from which we can perceive that discussion. Bryen’s work finds these
conversations in the legal documentary record,’? but codified law
preserves a different set of actors with different, and influential,
concerns. My methodology ventilates the unreality at the heart of
Roman law, but also shows how central law can be to histories of
Roman thinking about the imperial state.

To summarize that methodology, then. In order to read law
“properly” one must assimilate a number of paratextual assumptions
about the legal regime within which that law operates, and those
assumptions did not necessarily hold when “Roman law” was
written. Roman legal texts seem to presume a coherent and socially
powerful law, which was itself an object of political imagination
throughout the imperial period. As a result, laws of the imperial
period construct a world around themselves that was perhaps more
influential than it was ever quite real. In his discussion of Constans (r.
337-350 CE) Woudhuysen mentions a danger in the use of legislation
as historical archive: “It has always been worryingly easy to see
government being carried on as normal in the Code and thus
conclude that such and such an emperor, condemned by our other
sources, was a good administrator and cannot have been so bad
really.”>* The Corpus Iuris Ciuilis tells us what it meant for Roman
government to “carry on as normal,” and constructs the administrative
paradigm within which we understand Roman law to have operated.
This book treats that construction as a rhetorical project, and
(hopefully) helps us better understand why that project was so world-
changingly successful.

Cicero and the Talking Law

The project I describe took the shape it did because Romans of the
imperial period found law extremely helpful to think with, and one
reason for that is that Romans of earlier periods had invested law with
tremendous symbolic weight. In particular, Romans imagined law as
inherently moral and antiautocratic — these features of Roman legal
thinking predate the documents I discuss in this book, but do a great

53 E.g. Violence, “Judging.”  ’* Woudhuysen, “Uncovering,” p. 162.
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deal to inform the context in which those documents were produced
and consumed.

The most famous example of this view of law is the story Rome told
about its first written law-code, the Twelve Tables. According to the
accounts of the historian Livy (3.31, 34, 57) and the jurist Pomponius
(D.1.2.2.4: Enchiridion), soon after the establishment of the Roman
Republic a committee of ten men was charged with writing down the
laws of the Roman state for public display.®> Previously Roman law
had been viewed as a kind of sacral arcanum, the province of a college
of priests, but the Tables made law into something visible and
spectacular.’® The Tables survive only in quotation (as at, e.g. Gell.
NA 20.1.45) but are described by later sources as central to Romans’
understanding of their own state. They were posted in the central
Forum of the city, were at one point memorized by schoolchildren,>”
and were the subject of juristic commentary long after they had
ceased to function as statutory law.>® The Tables — or more broadly
the codified, prospective legal order that traced its genealogy thereto —
functioned as a near-metonym for Republican political arrangements.
For example, Livy transitions from his account of the monarchic
period to the early Republic with “I will now describe peacetime and
wartime deeds of a free Roman people, their annual magistracies, and
the majesty of their laws which was greater than that of their men”
(2.1.1: Liberi iam hinc populi Romani res pace belloque gestas, annuos
magistratus, imperiaque legum potentiora quam hominum peragam).
These arrangements were nominally democratic and marked by
frequent invocations of the “Roman people” (populus Romanus),>®
but should be better understood as an aristocratic system in which
major decisions were informally negotiated by leading families.
Accordingly, Republican nostalgia — a recurring theme in the early

55 The public display of legislation was not unique to Rome; monumental legislation is

attested in many ancient states throughout Western Asia, but a closer contemporary
parallel to the Twelve Tables might be the public posting of laws in Classical Greek
city-states. See Gagarin, Writing, pp. 67-92; Lanni, Courts, p. 144 n. 109; Thomas,
“Writing, Law, and Written Law.”

Lehne-Gstreinthaler, Iurisperiti et oratores, pp. 24—61; Mitchell, “Roman Priests.”
Cic. de Leg. 2.59.

For example, 28 fragments survive from Gaius’ commentary on the Twelve Tables,
written in the second century CE: PG Gaius 418—45.

5% See Russell, “Populus.”
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parts of this book, since that nostalgia frequently engaged with legal
concepts — is mostly an elite trope. But notions of the ideal state, or
more precisely of the ideal sovereign, guided how elite Romans
thought about law. Those thoughts left their mark on the Corpus
Turis Ciuilis, and thus on our modern legal world.

The clearest explanation of how law worked in Republican political
theory comes from Cicero. This fact is not shocking; Cicero was
a politician and jurist who wrote quite a bit, and we should not take
him as representative of median Roman values.®® But Cicero’s account
of political goods spends more time on law than do others from the
Republican period,®” and it treats law differently than a modern reader
might expect. For one thing, while most ancient and modern
descriptions of law treat its value as essentially instrumental Cicero
views law as a bonum in se, which good men ought to seek out and
cherish for its own sake (1.48: per se igitur ius est expetendum et
colendum).®* This vision differs sharply from modern positivistic
justifications of law, in which law is a good thing because it serves
human flourishing,®* but also from other ancient accounts. Compare
Aristotle’s consequentialist argument for legal sovereignty at Rbet.

1354b:

The legislator’s judgment does not regard the specific circumstance, but rather
the general or future circumstance, whereas the assemblyman or juryman judge
matters that are present and clearly defined: for them, friendship and hatred
and private interest are often involved, with the result that they can no longer
properly consider the truth, but instead private pleasure and pain cast shadows
on their judgment.

1 HEV T0d vopoBétov kpiotlg oV KaTd HEPOG, GALL Tepl HEAAOVTOVY TE Kol KaOO oV
éotiv, 0 0 EKKANOLOOTNG KOl O1KOGTNG 10N TEpl TOPOVIOV KOl APOPICUEVOV
Kpivovotv: Tpog odg Kol TO QIAElV §on Kol 10 HIcElV Kol 0 1dov cvpeépov
cuviptnTol moAAKLG, dote unkétt dvvachor Bewpelv ikavdg tO GANOEC, GAL
£MOKOTELY Tij Kpioet T 6oV 16 | Avanpov.

“° For Cicero’s juristic career, Lehne-Gstreinthaler, Turisperiti et oratores, pp. 289-314.

' The clearest example being Sallust, whose histories of the Catilinarian conspiracy and
Jugurthine War both highlight the decadence of late Republican Rome and contrast it
to a largely imagined past marked by political and personal virtue. Connolly, Life,
pp. 65-113; Kapust, Republicanism, pp. 27-80; Kraus and Woodman, Historians,
pp. T0-50.

> Edelstein and Straumann, “Liberties,” p. 1046.

63 E.g. Shapiro, Legality, pp. 193—94.

Downloaded from https://www.cambridge.org/core. UNIVERSIDAD AUTONOMA METROPOLITANA, on 16 Nov 2026 at 18:45:38, subject to the
Cambridge Core terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009629928.001


https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009629928.001
https://www.cambridge.org/core

Introduction: Did Romans Have Law? 23

For Aristotle lawmaking is a superior mode of decisionmaking, but
nevertheless a better means to a desirable end. Cicero, by contrast, sees
it as necessarily moral and thus predicts Lon Fuller’s (much later)
account of law’s “inner morality.”®* Cicero also predicts the (much
later) jurisprudence of Ronald Dworkin, by linking ideal law to ideal
governance and ideal governors. Dworkin sees law as a negotiation
between several different registers of public good, and adjudication as
occasionally requiring judges to evaluate several competing rationales
that might influence the disposition of a hard case.®> Dworkin
acknowledges that these requirements are demanding, and that most
people cannot meet them; for a legal system to reliably instantiate
Dworkin’s constitutional values it would need judges of superhuman
wisdom and deliberation, if not necessarily modesty.®® Cicero agrees
that judges are critically important, but his ideal decisionmakers are
less super- than inhuman.

The laws shall govern the magistrates, as the magistrates govern the populace:
indeed it could be said that the magistrate is a talking law, or the law a mute
magistrate.

Leg. 3.2: Utenim magistratibus leges, ita populo praesunt magistratus, vereque
dici potest, magistratum esse legem loquentem, legem autem mutum
magistratum.

Other Romans had drawn this link between the character of the state
and the character of its representatives. For example, Ennius, one of the
earliest Latin writers to survive, claimed that “Rome stands on ancient
customs and on her men” (Moribus antiquis res stat Romana
virisque).®” But Cicero’s account focuses less on the magistrate’s
moral imagination than on his obedience to broader quasi-ethical
constraints. The magistrate is not a talking law (legem loquentem)
because he internalizes the law’s virtue, or because his thinking
reflects virtuous qualities, but because he stays in line. The

4 Fuller, Morality, p. 42; Edelstein and Straumann, “Liberties,” p. 1046 (noting that
Cicero stands “completely outside the inherited Hellenistic views”).

Dworkin, “Hard Cases,” pp. 1082-96.

Ibid., p. 1083: I discuss Dworkin’s ideal judge, whom he names “Hercules,” in greater
detail infra p. 188.

Lowrie, “Roman Law and Latin Literature,” p. 71; Nethercut, “Revaluation,”
p- 446; Elliott, Architecture, p. 41.

65
66
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relationship between law and the magistrate is supervisory (praesunt),
with the ideal magistrate subordinating his individual decisionmaking
to the communal will as embodied by the laws. This subordination
might not seem all that controversial, since it is arguably central to our
understanding of what it means to have a legal system. But given the
political breakdowns and extralegal violence of the late Republic, we
can see why leges loquentes might be so desirable. Cicero frames his
desire for orderly public life as a rule-of-law theory, and (as Edelstein
and Straumann argue) he conceives of libertas in terms of legal
regularity, as opposed to participation or consent.®®

That focus makes Cicero’s libertas, more than other glosses of the
term, into the kind of good an emperor can provide. This book focuses
on imperial Rome for a reason; the sources of Roman law, which come
almost entirely from the imperial period, use that law to think through
the distinctive paradoxes of Roman imperial sovereignty. Emperors of
the Principate existed in a kind of permanent state of exception.
Imperial powers were broad but undefined, and coexisted with an
older set of political conventions that governed in name only.®® That
disjunct between appearance and reality was a problem for many
Romans living under the Principate, especially the elite Romans who
had exercised power under the earlier regime. If the “restored
republic” of Augustus’® was defined by meaningful elite participation
in political decisionmaking, then it was a lie — other ways of thinking
about libertas opened up more room for negotiation, or at least for
plausible flattery. Emperors could promise to act like leges loquentes,
subordinating their decisionmaking to higher normative orders, and
because law had historically occupied such an important role in the
Roman political imaginary it served as a potent metaphor for that
subordination.

Romans of this period used law to think about other problems, and
that process gave Roman law its distinctive and unreal character. The

% Edelstein and Straumann, “Liberties,” pp. 1038-39.

% The concept of the “state of exception” (Ausnahmezustand) comes from Karl
Schmitt, who defines it as a circumstance marked by suspension of legal order.
Giorgio Agamben notes that absolute rulers necessarily exist in a state of exception,
and the extreme informality of political order under the Principate exacerbated the
problem. Schmitt, Theology, pp. 5—15; Agamben, Eccezione, pp. 88-91.

7 See the essays collected at Mineo and Hurlet (eds.), Principat; Galinsky, Culture,

pp- 42-79.
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figure of the talking law has never existed; laws do not talk, and judges
are people. But its shadow looms large over Roman law, however hard
it might be to find in Roman history.

k sk sk ok ok

Now, at long last, it is time to say what this book actually does. It
consists of seven chapters in three parts and proceeds roughly
chronologically. That schema has costs and benefits. I am tracking
discursive tendencies that coexisted for much of Rome’s history, and
while they wax and wane over time a chronological approach may
make things seem more directional than they are. It is, however, worth
the risk. For one thing legal systems, particularly ones as historicizing
and nostalgic as the current object of study, are strongly path-
dependent. Quirks of legal writing in the third century CE take on
outsized importance in the sixth, and those causal links can be hard to
isolate in a more thematic argument. More broadly, the history of
Roman legality is a history of crises, of “eventful temporalities” that
shifted Roman thinking.”* Those shifts are more visible in a diachronic
history, even if they worked upon an ethical and social substrate that
persisted over time. I also hope such a structure is less confusing. Not
everyone who cares about Roman law comes to it with a knowledge of
imperial history, and the political evolutions of the Principate and
Dominate are easier to explain when placed on a timeline.

The book argues one basic point: that “Roman law” is better
understood as a metaphorical language in which Romans talked about
their state than as a law-code in the way it now appears or in the way law
now more or less works. I also hope to validate some core methodological
commitments, which are not unheard of in Roman legal history but
which have perhaps found less purchase there than in other subfields:
that Roman administration worked in tandem with state and imperial
representation,”* that people experienced Roman government in largely
symbolic terms,”?> and that those symbolics exercised world-changing
power independent of changes in people’s material conditions.

Part I of this book discusses Roman law in the Principate. While we
have relatively few records of Roman legal practice or education before

7t Sewell, “Three Temporalities,” pp. 262-64. 7* See Ando, Century, pp. 177-78.
73 See Norefia, Imperial Ideals, pp. 300-02.
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Gaius’ Institutes in the late second century, a substantial epigraphic,
literary, and artistic corpus survives that records elite concerns; that
corpus records major changes in how elites understood law to relate to
their lives, as well as actual regulatory shifts that were in many cases of
only secondary importance to those changes of understanding.

Chapter 1 focuses on the role of law in the accession and politic of
Augustus ¢ Octavian, Rome’s first emperor (r. 31 BCE-14 CE). Since
Romans tended to associate legal supremacy with Republican political
virtue, Augustus had to be carefully positioned as both an enforcer and
abrogator of Roman laws in order to maintain his position.
Accordingly, Augustan Rome saw a complex messaging program
that included Augustus sacrificing his own daughter to an ascendant
moral/legal order.

Chapter 2 considers how later emperors and their interlocutors
developed a new discursive type: the “emperor who obeys the law.”
Both Vespasian (r. 69—79; the first “successful” emperor outside of the
Julio-Claudian dynasty) and Titus (r. 79—81; the first successor to an
emperor outside of the Julio-Claudian line, as well as the first emperor
to succeed his biological father) presided over enormous changes to the
legal framework of the Principate. Vespasian’s “authorization” by the
Senate was inscribed in bronze, taking the fiction of senatorial rule that
originated in the Augustan period and expressing it in the physical
medium and generic form most closely associated with Republican
legislation. Similarly the Edict of Titus (which renewed, en masse, all
privileges granted by his late father) regularized a system of bequests
that had previously been understood through the symbolic language of
beneficence, while also assimilating dynastic succession to ancient
principles in the Roman law of obligations and persons. These
changes would become standard tropes of imperial representation, as
shown by Pliny’s panegyric to Trajan (r. 98-117). Emperors could
represent themselves as obeying law in order to comply with ethical
notions of ideal governance even in the absence of real constraint.

Chapter 3 considers the rise of the rescript system over the second
century CE and beyond. The emperor Hadrian (r. 117-134) initiated
a series of legal reforms designed to centralize adjudicative power in the
imperial bureaucracy. I argue that Hadrian inaugurated a model of
lawmaking that derived its legitimacy from the distinctive personal
qualities of the lawgiving sovereign, and which replaced the elaborate
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ritual praxis of earlier Roman law with a new symbolic system centered
on different goods (like meritocracy and efficiency) that were broadly
valued within political rhetorics of the early second century.

The system of enlightened judgeship Hadrian inaugurated would
last for another seventy-five years or so, but the Severan period (193-
235) posed new challenges and made Hadrianic legality untenable.
Part IT of the book discusses how both emperors and jurists of that
time responded to its particular dynamics, and how those responses
imprinted themselves upon the Corpus Iuris Ciuilis (whose constitutive
documents largely date from this period and after).

Chapter 4 focuses on how imperial legal writing developed in the
late Severan period, and particularly how it came to derive its force less
from the personal qualities of a lawmaker than from that lawmaker’s
position within suprapersonal frameworks that had their own claims
to legitimacy. I focus on two features of constitutions associated with
the child ruler Severus Alexander (r. 222~23 5): his apparent reissuance
of legal opinions issued by his disgraced predecessor Elagabalus
(r. 218-222) under his own name, and the unusual tendency of
Alexander’s rescripts to describe him as following the opinions of his
dynastic forebears. I argue that both of these practices depict the
emperor not as “obeying the laws” (like Augustus and Titus) or
granting attention to grateful subjects (like Hadrian), but as fulfilling
an institutionally specified role in creating and interpreting Severan
legal order.

Chapter 5 examines juristic writing of the same period. Nearly all of
the juristic writing that makes up the Digest comes from the Severan
jurists, in particular from Papinian, Ulpian, and Paul. These three men
held high positions in the imperial bureaucracy and even —in one case —
likely exercised imperial power. That melding of imperial and juristic
careers gave rise to a distinctively “Severan” jurisprudence, which
I argue has influenced our understanding of juristic work more
broadly. T discuss these jurists’ tendency to treat the consequences of
specific legal interpretations as integral to evaluating their goodness,
which appears quite suddenly in Severan juristic writing and suggests
that jurisprudence changed to match the evaluative frameworks
applied by other actors within imperial bureaucracy. I also note how
jurists of this period cited “sacred constitutions” or other anonymized
imperial authorities in support of their claims, rather than to specific
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documents with specific authors. This practice reflects a similar
depersonalizing process to that visible in Alexander’s writing, but
here jurists subsume the imperial lawgiver into institutional, rather
than dynastic, continuities.

The Principate Severus Alexander ruled would never return, and
Part III of this book discusses how the analytic moves of the early third
century were received over the course of the late-antique period. In
addition to the imperial administration organizing along more frankly
autocratic lines, the late-antique world was marked by a growing and
increasingly powerful imperial bureaucracy. These changes drove
shifts in legal culture, and led to the codification of a very specific
version of “Roman law,” which differed in important ways from that
of earlier periods but which relied for its legitimacy on imagined
connection with those periods.

Chapter 6 considers how legal thinking adapted to the realities of the
fourth and fifth centuries. In particular, constitutions from this period
were more institutionalizing in how they described imperial legal
authority, and those constitutions were then compiled into novel
archival forms (multiauthorial codices, organized by subject matter)
and interpreted by a growing corps of experts. These changes looked
back to the juristic treatises of the Severan period, and made the
bureaucratic legality for which Roman law now appears to stand
tenable, while laying the groundwork for Justinian’s final codificatory
project.

That project is the focus of Chapter 7. I argue there that the Corpus
Iuris Ciuilis reflects Justinianic prerogatives, at a deeper level than
textual redaction. Justinian presents a coherent, knowable, and static
law-code as a backdrop for his own extraordinary munificence, and
accordingly his compilation highlights texts that are well suited to that
image. I focus specifically on the dearth of explicit conflict between
rescripts within the Codex Justinianus, and on the comparative
isolation of legal principles from other kinds of literary endeavor that
might originally have been represented in juristic corpora.

Finally, T conclude the work by discussing Roman law’s later
reception. The bureaucratic impersonality of “Roman law” has come
to stand for a set of values that would have likely read as foreign to its
original writers and experts. This metonymic process is perhaps most
apparent in Roman legal scholarship of the mid twentieth century.
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Nazis and their victims, particularly refugee scholars like Fritz Schulz,
used “Roman legal order” as a barely suppressed metaphor for liberal
conceptions of the rule of law. The Roman law we have was embodied
in the pronouncements of autocrats and the philosophical debates of
their functionaries, which themselves became symbols of a liberty that
none of their authors had ever known.

As I hope the summary above has made clear, this book deals
with a fairly nightmarish textual tradition; as a result, editions
matter. All citations to the Latin of the Digest refer to Watson
et al. (1985), and the Codex Frier et al. (2016). It happens that
one of our most thorough and reliable historiographical accounts of
both the Augustan and Severan periods, that of Cassius Dio, has
also had a difficult transmission. I rely on Boissevain (1955)’s and
Cary (1927)’s divisions of books, and (following current scholarly
practice) indicate the source of individual fragments in brackets
when needed. All English translations are my own, unless
otherwise specified. All errors are my own, or are loved as if they
were.
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