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Abstract

When areas of the law are ambiguous or untested, such as in the compassionate release cases that proliferated during the height of the COVID-
19 pandemic, district judges must rely on their discretion to fill in legal gaps. Discretion can be beneficial, because it means that it allows district
judges to consider factors that may lead to potentially harmful outcomes for litigants or their communities. But discretion is imperfect,
particularly in the face of ethically or factually complex problems. Perhaps a place to start with addressing this difficulty is greater transparency
about the benefits and limitations of discretion.
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In 2025, Eric Posner and Shivam Saran from the University of
Chicago’s Law School sought to explorewhether artificial intelligence
can replace human judges.1 They conducted a series of experiments
comparing how judges, law students, and large language models
(LLMS) would rule when asked to uphold or overturn the convic-
tions of individuals accused of aiding and abetting war crimes in an
international criminal tribunal. The researchers drew upon 2016 and
2024 experiments byHolger Spamann andLarsKlöhn that examined
the formal adherence by judges and later students to precedent in
comparable cases.2 The Spamann andKlöhn experiments found that
judges were surprisingly less formalistic and committed to precedent
than academic lawyers had expected and students had turned out to
be.3 The Posner-Saran team invited LLMs into the experiment,
comparing the judicial and student outcomes against the artificial
intelligence models. They found that the LLMs and students were
similarly more formalistic in their treatment of precedent than the
judges were. They observed that the LLMs adhered strictly to legal
rules and “disregard[ed] non-legal factors.”4

Posner and Saran also found that judges were more willing to
disregard precedent than the LLMs and the students were particu-
larly where defendants exhibited qualities that could be character-
ized as “sympathetic.”5 The researchers also noted that even though
judges are more likely than either LLMs or students not to follow
precedent, they were still likely to characterize their conclusions as
being in line with precedent.6 In fact, the researchers asserted:
“Although sympathy seemingly influences human judges’ deci-
sions, the judges avoid mentioning it, creating an outward appear-
ance of formalism.”7

Posner and Saran ultimately concluded that their experiment
disrupts a perception that is held by judges themselves as well as the
larger public, a perception that may also be built into the LLMs: that
“the law consists of well-defined rules … judges have little

discretion in applying.”8 They noted that the tendency of judges
to employ discretion is a potential strength, emphasizing “human
judges are able to depart from rules when following them would
produce bad outcomes from a moral, social or policy standpoint.”9

In short, these experiments and the researchers’ findings are com-
pelling not just because LLMs are not ready to replace human
judges, but also because judges rely substantially on “humanistic”
factors to render decisions. And in fact, judicial discretion can be a
good thing in that it can be responsive to conditions that the law,
itself inherently flawed and replete with gaps, cannot always predict
— like pandemics and their health effects. The difficulty with such
discretion is that it will inevitably lead to disparate outcomes that
may feel incoherent.

This idea animates the tension at the heart of Mooney, Larkin,
and Howard-Williams (Mooney et al.)’s paper on compassionate
release: reliance on some amount of judicial discretion in the face of
statutory and regulatory ambiguities can risk inconsistent and
potentially health-harming outcomes for claimants.10 They write
a timely and compelling analysis of federal district court opinions
adjudicating compassionate release petitions by incarcerated indi-
viduals during COVID-19 pursuant to the First Step Act . These
petitions typically turn on the First Step Act’s requirement that
circumstances justifying early release are “extraordinary and
compelling,”10 a standard that is inevitably subjective. Discretion
is necessary as an antidote to rigid formalism, particularly where
compassionate release legislation could not have anticipated the
onslaught of COVID-19. But discretion is also imperfect and can
give rise to inconsistencies that may be contingent on time or place
(jurisdiction). Mooney et al. identify several issues that are import-
ant for us to grapple with as the role of district judges in shaping
people’s lives is increasingly in sharp relief.

Mooney et al. explore the distinct outcomes for petitioners
Alberto Pena and Chadwick Thompson after each separately
sought compassionate release while asserting comparable
COVID-19 health concerns in the Southern District of New York
and the Eastern District of Texas (upheld by the Fifth Circuit). The
results in these cases depended on district courts’ perceptions of the
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First Step Act’s extraordinariness mandate as well as on the facts
surrounding each defendant’s health, crime, and conviction. In
both instances, the men suffered from but managed hypertension
and high cholesterol. In Pena’s case, the court took into serious
consideration that he, sixty years old at the time of his petition, had
been given a seven year sentence for contributing to but not
physically participating in a robbery, had had a limited criminal
history with no prior violent offenses, appeared to be well-regarded
in his community, was perceived as unlikely to recidivate, and was
close to the end of his sentence.11 On the other hand, in Thomp-
son’s case, the court emphasized that the petitioner, a forty-three
year old, had been accused of drug trafficking conspiracy, had pled
guilty to conspiracy to possess and distribute drugs, had been
deemed a “career offender,” and had served only eight years of a
twenty-year sentence.12 The outcomes in these two cases involving
individuals with comparable health conditions appear reasonable:
an older inmate with a modest criminal background, a community
that values him, and a short amount of remaining time on his
sentence is released, while a younger inmate with a more extensive
criminal background and a much longer remaining sentence is not.

But in both cases — and other compassionate release cases
Mooney et al. highlight — district judges, typically experts in
neither primary care nor public health, face the difficult task of
anticipating the potential health outcomes of each individual peti-
tioner. And they must make these decisions without being able to
factor in that people react to disease and to potential interventions
to mitigate disease, like vaccination, in ways that even healthcare
providers cannot predict. Moreover, these judges issue opinions in
such matters, we must assume, with some awareness that to grant
an early release is to grant a privilege.

Indeed, the final paragraph in the Thompson opinion continues
to stay with me, as I reflect on these complex issues:

Fear of COVID doesn’t automatically entitle a prisoner to release.
Thompson can point to no case in which a court, on account of the
pandemic, has granted compassionate release to an otherwise healthy
defendant with two, well-controlled, chronic medical conditions and
who had completed less than half of his sentence.13

One might argue that of course Thompson could point to no such
case because the pandemic was still new as was the body of
pandemic-related compassionate release cases. (Indeed, the court
cites only four opinions, two of which are within its circuit, rejecting
compassionate release.) The court’s assertion here reads as absolute
in a revealing way, as if to suggest that it cannot provide Thompson
with a special entitlement based on his fear of COVID. But the idea
of “privilege” or “desert” or “entitlement” seems out of place when
we are considering people’s health — even the health of incarcer-
ated people who had pled to doing bad things. Moreover, isn’t fear
associated with an unprecedented global pandemic that dispropor-
tionately infected and killed people in carceral and other congregate
settings legitimate?14

Thanks to studies like Posner and Saran’s, among other research,
we know that district and other judges do not magically transport
themselves into a realm of neutral objectivity when adjudicating
cases like these; instead, they remain humans, who confront per-
ceptions, values, social and political constraints, and other non-
neutral factors when analyzing facts and law.15 And as Posner and
Saran remind us, that can be a good thing. We also know that
district judges make decisions under complex, difficult, and, in the
face of exigencies like COVID-19, unforeseen circumstances. The
question that arises here is whether we should expect them to be

more transparent with us and with themselves in general about the
ways they are informed by subjective realities. Maybe we are
generally better off when judges acknowledge that in fulfilling their
obligation to interpret the law, they are also simply doing their best:
the law is frequently untested, particularly in the face of a complex
and changing world; it is rarely absolute; and decisionmakers need
to be flexible. But we have to recognize the many slippery slopes of
this transparency: judicial discretion affects individuals (and the
communities they come from) in critical and material ways.16 But
transparency can also pose risks to district judges as they are
increasingly subject to political attack. 17With these considerations
in mind, maybe it means that lawyers, public health practitioners,
health workers, court systems, policymakers, and even ordinary
people, may be tasked with identifying new ways to provide these
judges (and litigants) with better support, more robust information
about how the law will directly affect ordinary people’s lives, and
potential alternatives when the options feel zero sum. Maybe those
efforts, in due time, can also trickle upward to appellate judges.

Samantha Bent Weber is an Assistant Professor in the Department of Com-
munity Health and Preventive Medicine at theMorehouse School of Medicine
in Atlanta, GA where she teaches courses in health policy and public health
law.

References

1. E.A. Posner and S. Saran, “Judge AI: Assessing Large Language Models in
Judicial Decision-Making,” University of Chicago Coase-Sandor Institute
for Law& Economics Research Paper No. 25-03 (January 2025), at 1, http://
doi.org/10.2139/ssrn.5098708.

2. H. Spamann and L. Klöhn, “Justice is Less Blind, and Less Legalistic, than
We Thought: Evidence from an Experiment with Real Judges,” Journal of
Legal Studies 45, no. 2 (2016): 255–280, https://doi.org/10.1086/688861.

3. H. Spamann and L. Klöhn, “Can Law Students Replace Judges in Experi-
ments of Judicial Decision-Making?” Journal of Law&Empirical Analysis 1,
no. 1 (2024): 149–161, https://doi.org/10.1177/2755323X231210467.

4. See Posner & Saran, supra note 1, at 22.
5. See Posner & Saran, supra note 1, at 26.
6. See Posner & Saran, supra note 1, at 18.
7. See Posner & Saran, supra note 1, at 18.
8. See Posner & Saran, supra note 1, at 26.
9. See Posner & Saran, supra note 1, at 28.
10. H. Mooney, K. Larkin, and M. Howard-Williams, “Compassionate Release

and COVID-19: Analyzing Inconsistent Applications of the First Step Act
by Federal Courts,” Journal of Law, Medicine and Ethics 53, no. 3: 426–432,
https://doi.org/10.1017/jme.2025.10127.

11. Compassionate Release: The Impact of the First Step Act and COVID-19
Pandemic (US Sentencing Commission, March 2022), https://www.ussc.
gov/research/research-reports/compassionate-release-impact-first-step-
act-and-covid-19-pandemic.

12. US v Pena, 459 F.Supp.3d 544, 547–548 (S.D.N.Y. 2020).
13. US v. Thompson, 984 F.3d 431 (5th Cir. 2021).
14. US v. Thompson, at 435.
15. T. Ryckman et al., “Outbreaks of COVID-19 variants in US prisons: a

mathematical modelling analysis of vaccination and reopening policies,”
Lancet Public Health 6, no. 10 (2021): E760–E770, https://doi.org/10.1016/
S2468-2667(21)00162-6.

16. “Yes, court bias exists – and judges must attack it,” American Bar Associ-
ation, Feb. 11, 2022, https://www.americanbar.org/news/abanews/aba-
news-archives/2022/02/yes-court-bias-exists-and-judges-must-attack-it/

17. “Defending the Judiciary,” Duke Law: Bolch Judicial Institute, https://judi
cialstudies.duke.edu/defending-the-judiciary/.

434 Samantha Bent Weber

https://doi.org/10.1017/jme.2025.10152 Published online by Cambridge University Press

https://doi.org/10.2139/ssrn.5098708
https://doi.org/10.2139/ssrn.5098708
https://doi.org/10.1086/688861
https://doi.org/10.1177/2755323X231210467
https://doi.org/10.1017/jme.2025.10127
https://www.ussc.gov/research/research-reports/compassionate-release-impact-first-step-act-and-covid-19-pandemic
https://www.ussc.gov/research/research-reports/compassionate-release-impact-first-step-act-and-covid-19-pandemic
https://www.ussc.gov/research/research-reports/compassionate-release-impact-first-step-act-and-covid-19-pandemic
https://doi.org/10.1016/S2468-2667(21)00162-6
https://doi.org/10.1016/S2468-2667(21)00162-6
https://www.americanbar.org/news/abanews/aba-news-archives/2022/02/yes-court-bias-exists-and-judges-must-attack-it/
https://www.americanbar.org/news/abanews/aba-news-archives/2022/02/yes-court-bias-exists-and-judges-must-attack-it/
https://judicialstudies.duke.edu/defending-the-judiciary/
https://judicialstudies.duke.edu/defending-the-judiciary/
https://doi.org/10.1017/jme.2025.10152

	Grappling with Judicial Discretion in Complex Times
	References


