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ABSTRACT

One of the central roles of the Supreme Court is to settle controversies over social facts, but little is known
about the prevalence of these rulings or the justifications for them offered by the Court. An analysis of the
landmark decisions from 1900 to 2015 reveals that most include a ruling on a disputed social fact, though
the Court rarely offers an explicit justification. Rulings from different ideological perspectives invoke social
facts at the same rate but with distinct patterns of justification, illustrating a division in approach to this

vital aspect of the Court’s work.

The mainstay of constitutional law training is the examination of landmark rulings of
principle, beginning with the Marbury principle that the Supreme Court has the power to
declare void any legislative act repugnant to the Constitution." Subsequent rulings on
constitutional principles include those enunciated in Barron v. Baltimore in 1833 that the
provisions of the Bill of Rights do not apply to the actions of state governments and the
reversal of that principle in Gitlow v. New York in 1925. Many other cases announce new
or evolving principles, such as the principle in Kazz that the Fourth Amendment protects

people, not places; Schenck's ruling that a clear and present danger of substantive evils is
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1. As an example, see the opening sentence to the Rotunda (2015) casebook (one of the popular
constitutional law texts for first-year law school courses, published from 1981 to its eleventh edition
in 2015): “I have intended this book to serve as a compact pedagogical tool introducing and exposing
students to the underlying principles of constitutional law.”
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required to abridge the freedom of speech; or Brandenburg’s restriction of that standard to
incitement of imminent lawless action. Much of the literature on judicial decision making
follows this emphasis on constitutional principles, even while taking competing positions
on their origins.” In this article, we argue that the focus on constitutional principles as the
center of judicial concern and influence neglects another crucial aspect of constitutional
decision making: the role of social facts.

A social fact is not a statement of principled standard, but an assertion of empirical
reality. The core distinction is that principles are normative statements of what should be,
while facts are empirical statements about what is. Statements of fact can be falsified
(demonstrated to be incorrect) by empirical evidence (that either exists now or may exist
in the future), while statements of principle cannot be falsified regardless of old or new
evidence, as they are grounded in judgments of better or worse rather than true or false.
However, the justices (as well as most citizens) rarely acknowledge that many of our
empirical beliefs about the nature of things are grounded in collective perceptions that are
potentially malleable or shifting: Are women inherently different from or similar to men?
Is racism still prevalent or no longer influential? Is sexual orientation innate or experien-
tial? Public perceptions of these and many other politically influential social facts have
evolved radically over time. However, the Court’s rulings on such social facts have been
given short shrift by both justices and scholars compared to the emphasis on evolving
principles. While principles are usually stated openly and disputed consciously, social facts
may often be discussed as seemingly obvious, such that they need not be justified or even
clearly articulated.

It is important to emphasize that constitutional principles and social facts are not
dichotomous constructs. They are separable in theory but intertwined in practice. Prin-
ciples and facts play separate roles in constitutional analysis and are influenced by differ-
ent historical changes, but in the practice of the Court they are often conflated. It is
precisely this interdependence—that a change in one can demand a change in the other—
that illuminates the importance of identifying the neglected side of the union. Regard-
less of the importance of both elements, the Court has devoted a clear preponderance of
its time and ink to justifying the changes in principle. Less attention has been paid to the

evolution or justification of social facts. To be clear, this article is not arguing that facts are

2. For example, many judicial behavior scholars argue that the justices are driven by their political
attitudes or ideologies, perhaps modified by strategic behavior (Segal and Cover 1989; Segal and Spaeth
1993, 1996, 2002; Epstein and Knight 1998; Bartels 2009), while constitutional law and history scholars
tend to focus on competing principles of constitutional interpretation that shape how justices read the
document. The historical arguments offer competing descriptions of the origin and development of
constitutional doctrines (Lutz 1988; Gillman 1993; Benedict 1995; Ackerman 1998; Epp 1998; Friedman
2005), while the normative arguments deal with disputes among schools of constitutional interpretation,
especially originalism versus living constitutionalism (Sunstein 1993; Rakove 1996; Amar 1998; Whit-
tington 1999). Each of these perspectives on judicial decision making concentrates on constitutional
principles: how policy-secking justices employ them for ideological ends or how they have been (or should
be) understood through competing lenses of interpretation.
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entirely separable from principles; but instead it is exactly because principles are so
dependent on them that we must identify the instances in which evolving social facts are
influendial.

The role of disputed facts in contemporary electoral and social movement politics has
entered mainstream political science discussion in recent years. A growing literature dem-
onstrates clear divisions among the American public regarding many politically relevant
realities, from economic conditions to climate change to the prevalence of racism (Kuk-
linski et al. 2000; Bartels 2002; Kahan and Braman 2006; Gaines et al. 2007; Kahan et al.
2007; Shapiro and Bloch-Elkon 2008; Gerber and Huber 2010; Nyhan and Reifler 2010;
Jerit and Barabas 2012; Kahan 2013; Joslyn and Haider-Markel 2014; Marietta, Barker,
and Bowser 2015). These studies employ different terms to describe the phenomenon,
including disputed facts, dueling facts, partisan facts, misinformation, cultural cognition,
and polarized fact perceptions, but all contribute to the conclusion that public perceptions
of many realities are highly disputed.” By any name, the scholars studying this phenom-
enon agree that Americans have become polarized by more than merely partisanship and
ideology, moving on to polarization over the perceived facts of contemporary society and
politics.

The role of disputed social facts has long been a concern in legal scholarship, which
emphasizes the distinction between legislative facts and adjudicative facts. Kenneth Culp
Davis, a giant in the field of administrative law, defined legislative facts as those that come
into play when a court “wrestles with a question of law or policy” rather than the “facts
concerning immediate parties” (1942, 402). While adjudicative facts “are the facts that
normally go to the jury in a jury case,” relating “to the parties, their activities, their
properties, their businesses,” legislative facts “are ordinarily general and do not concern the
immediate parties” (Davis 1955, 945).% Davis recognized two critical facets of legislative
facts: (1) while they may be included in the evidentiary record, “more frequently they
come to the court’s attention through researches of a judge or briefs of counsel” (1942,
403); and (2) “the exceedingly practical difference between legislative and adjudicative
facts is that, apart from facts properly noticed, the tribunal’s findings of adjudicative facts
must be supported by evidence, but findings or assumptions of legislative facts need not,
frequently are not, and sometimes cannot be supported by evidence” (1955, 945). These
two aspects—judicial discretion and paucity of evidence—have framed the problem of

how the Court “wrestles” (as Davis phrases it) with social facts.

3. See Hochschild and Einstein (2015, 35-306) for a discussion of facts as (2) “states of affairs” or
() “causal statements.” The first category is of the nature X exists (e.g., the global mean temperature is
higher now than 50 years ago) and the second category is of the nature X leads to ¥ (e.g., human activity
causes climate change). These two categories can be distinct or can be blended together, but both are
facts in the sense of being descriptions of empirical reality.

4. According to Alfange (1966, 637), “there is a recognized distinction between the determination
of such adjudicative facts, which deal with particular circumstances, relating the actions of the parties to the
law, and legislative facts, which deal with general problems.”
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The broad, general, or universal facts that Davis termed legislative facts have also been
referred to in law journals as social facts (McGinnis and Mulaney 2008; Borgmann 2013),
premise facts (Keeton 1988; Larsen 2013), constitutional facts (Shaman 1983; Faigman
1991, 2008), and foundational facts (Sherry 2011). Several legal scholars have discussed
their importance to constitutional decision making, including Henry Biklé (1924), Ken-
neth Karst (1960), and especially David Faigman, though none have attempted a broad
empirical examination of the prevalence of social fact rulings.’ A general theme has been
the haphazard approach that the Court has taken to identifying and justifying social facts.
Karst describes the process as one in which the Court “groped its way to a conclusion
largely on the basis of hunch” (1960, 83); Davis writes that “the Supreme Court’s law-
making is sometimes based on understanding the relevant legislative facts and sometimes
not. When the Court lacks the needed information, it usually makes guesses” (1986, 9);
while Faigman refers to social fact rulings as “the Justices’ best guesses about the matter”
(1991, 545).

Despite the recognition within legal circles of their importance, the role of social facts
in constitutional decision making has received lesser attention in political science schol-
arship. Notable exceptions include Howard Gillman and Ronald Kahn.® Kahn describes
the nature of Supreme Court decision making as “a two-stage process. The first stage is
the identification of the presence and nature of constitutional principles at issue in a par-
ticular case. The second stage then asks how the recognition and definition of political,
economic, and social facts change over time and how changes in the definition of social
facts inform changes in constitutional law and doctrine” (1999, 45). Hence it is a “con-
tinuous and mutually constitutive dynamic relationship between internal legalistic and
external factors” (2006, 67).

In his study of Lochner-era jurisprudence, Gillman (1993) questions legal orthodoxy
about the nature of the landmark 1905 case that rejected legislative authority to regulate
the terms of industrial employment. In doing so, he makes an implicit distinction be-
tween the role of constitutional principles and social facts. The orthodox view of Lochner

is that the justices substituted their ideological preferences regarding luissez-faire economic

5. Biklé¢’s (1924) article in the Harvard Law Review is perhaps the first scholarly discussion of the
class of constitutional controversy that “requires a study of the facts in the situation, not of any legal
principles” (11). Biklé emphasizes that “these underlying questions of fact, which condition the consti-
tutionality of the legislation, are at times questions on which the layman feels justified in forming his own
opinion and in declining to yield it to that of the judge” (7), perhaps because “while the training and
experience of the judges have qualified them to deal with strict questions of law, the same training and
experience have not qualified them to deal in an expert way with such questions of fact” (21). See also
Marietta (2014, chap. 8) and Larsen (2012), which focuses on the role of in-house research justifying social
fact rulings. An examination of the 120 most salient Supreme Court cases from 2000 to 2010 revealed that
legislative facts are most often supported by references researched by the justices themselves rather than
contained in the briefs submitted to the Court.

6. For discussions of the social facts of personhood in the historical and critical race theory literature,
see important works by Scheppele (1988), Haney-Lopez (1996), Brandwein (1999), and Pascoe (2009),

among others.
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policy for constitutional principles; hence the decision is often denounced as a quintes-
sential example of an activist (and therefore potentially illegitimate) Court. In response to
this view, Gillman offers the early-20th-century justices’ understanding of the meaningful
distinction between legitimate state action designed to benefit society as a whole (sa/us
populi) and illegitimate state action that benefits one class of citizens over another. In this
sense, the Lochner ruling was determined by a foundational fact: the understanding of the
unfettered market as leading to the public good is a social fact about the nature of empir-
ical reality. Implicit in Gillman’s approach is the argument that constitutional principles
interact with social facts to produce judicial decisions; a change in either component can
be responsible for judicial evolution. Moreover, because some principles rely on unstated
facts, a change in a foundational social fact can make a principle unstable. In the Lochner
era, the principles remained stable, but the social facts underwent substantial evolution
with the changing economy. The perception expressed in the Lochner decision—that “the
social relations constructed by the common-law regime of contract and property were es-
sentially fair and liberty loving” (27)—gave way to a new understanding that markets can
obstruct liberty unless limited by government intervention. This emerging social fact was
summarized by Teddy Roosevelt: “There was once a time in history when the limitation
of governmental power meant increasing liberty for the people. In the present day the
limitations of governmental power, of governmental action, mean the enslavement of the
people by the great corporations who can only be held in check through the extension of
governmental power” (151).

The social facts underlying Lochner become even more interesting when we compare
them to the views expressed in Muller v. Oregon just 3 years later. Muller is a short deci-
sion focused solely on the nature of women, in response to the same question argued
in Lochner, though with a significant twist: can a state limit the hours of work without
violating the right to contract when the law applies specifically to females? The unan-
imous Court in Muller ruled that, “without questioning in any respect the decision in
Lochner,” the rule does not apply to women. This is due to an explicitly stated social fact
about “the inherent difference between the two sexes,” specifically that “woman’s physical
structure and the performance of maternal functions place her at a disadvantage in the
struggle for subsistence” (208 U.S. 421). What is crucial to the outcome in Muller is not
the identification of the relevant constitutional principle about the nature of property
rights (which had been established 3 years prior), but instead its interaction with the rel-

evant social fact about the nature of women.” Gillman and Kahn’s arguments rely on a

7. The outcome cannot be attributed to a change in the Court’s members, as the Lochner Court had
shifted composition by only one justice, William Moody replacing Henry Brown, who had been in the
five-member majority in Lochner. All four of the remaining majority members of Lochner joined the
unanimous Miudler decision grounded in the different social fact, which in their view made Lochner
correct about men and Muller correct regarding women. See Faigman (1991, 560—61) on the factual
foundations of Lochner and Muller.
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recognition of the close relationship between principles and facts, raising the question
of how the Court should determine rulings on social facts in a consistent fashion.
Many of the Court’s significant decisions reflect the recogniton of an altered social
fact rather than merely an enunciation of constitutional principle. In this sense the Court
fills a role in our constitutional system as the final arbiter of disputed social realities. This
study offers an empirical test of the frequency of these social fact rulings and the nature

of their justifications across the breadth of the landmark cases of the last century.

AN EMPIRICAL STUDY OF SOCIAL FACT RULINGS
AND THEIR JUSTIFICATIONS
A thorough evaluation of Supreme Court decisions would allow us to examine several

important questions:

. How prevalent are rulings on social facts?

. How often does the Court offer a justification for its social fact rulings?

. What kinds of justifications does the Court offer?

. Are there differences between conservative and liberal decisions in the frequency

NN =

or justification of social facts?

One empirical approach to these questions is to conduct a full examination of a set of
landmark cases. While there is no universally accepted list of landmarks, two possibly
authoritative sources are Donald Lively’s Landmark Supreme Court Cases: A Reference
Guide (1999) and Hartman, Mersky, and Tate’s Landmark Supreme Court Cases (2004). If
we accept inclusion in both texts as a standard for landmark status, this yields 50 such
cases during the 20th century. This list has the advantages of being grounded in an
external standard rather than relying on our own judgment and also representing a broad
spectrum of constitutional controversies (25 civil liberties, eight criminal procedure, eight
race, five economic regulation, and four others). However, it may strike some constitu-
tional scholars as too narrow because of its neglect of several noteworthy cases as well as
the many important cases decided since the books’ publication in 1999 and 2004. If we
pose the question of whether there are missing cases that are of such significance that any
list of landmarks would be suspect without them (as we did to several constitutional
scholars), a small set of decisions stand out, including the Sick Chicken and Steel Seizure
cases, Muller, Gitlow, Palko, and Dennis, as well as Cooper v. Aaron, Engel v. Vitale, Baker
v. Carr, and Texas v. Johnson. From the 1990s, significant cases seem to include Cruzan,
Casey, Employment Division v. Smith, Lee v. Weisman, Church of Lukumi, U.S. v. Virginia,
Lopez, Romer, and Printz. In total, at least 20 additional cases from the 20th century be-
yond those suggested by Lively and Hartman et al. seem to warrant inclusion. For the
more recent cases after the turn of the century, we collected 29 that seem to demand
inclusion, from Bush v. Gore in 2000 to Obergefell v. Hodges in 2015. One could argue

about including or excluding individual cases, but a line has to be drawn at some point,
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and this collection of 100 cases represents the heart of constitutional controversy since
1900.% For the full list of the landmark cases included in the study, see appendix table A1.
For each of the 100 cases, both researchers independently coded the decision for any

social fact ruling, limiting the identification of social facts to those that are

1. broad statements of reality defining a class of persons, things, or circumstances
beyond the specific facts of the case at hand;

2. disputed, including only nonobvious statements instead of the infinite number
of accepted facts that underlie any ruling (in Roe, the claimant is female, the ges-
tation period before birth is 9 months, etc.); and

3. influential on the outcome of the decision (i.e., the social fact is not merely an
obiter dictum or a superfluous statement of the Court that would not alter the

decision).

To clarify these standards further, we discussed above the distinction between adjudi-
cative (case-specific) and legislative (general) facts. Social facts are only of the second kind,
characterizing events or circumstances well beyond the case at hand. That a specific high
school conducted a certain type of prayer at a graduation ceremony is a case-specific fact,
but whether schools in general create a conformist environment that exerts psychological
coercion is a social fact. Whether a 17-year-old defendant acted in a premeditated and
violent fashion is a case-specific fact; whether adolescents are essentially the same as or
distinctly different from adults in their ability to consider consequences or control their
impulses is a social fact. Several noteworthy Supreme Court decisions may seem to revolve
around disputed facts rather than constitutional principles but are too specific to the case
at hand to have broader social significance. One example is Bush v. Gore in 2000, which
clearly deals with disputed facts about the nature of the counts and recounts that took
place in Florida. But these events were quite specific rather than the broad facts to which
we are limiting the inquiry. While this standard excludes some possible rulings of social
fact—which may exist in some cases if one squints enough—we follow the more restricted

definition in order to not exaggerate the findings.

8. This list of landmarks includes an inevitable element of subjectivity, though we attempt to avoid
biases that would influence the results of the study. An important question when considering the additional
cases beyond those in Lively and Hartman et al. is whether they reflect a selection bias toward the inclusion
of social fact rulings. The empirical results indicate no substantal difference between the initial set of
50 and the larger set of 100 cases, but the expanded list has the advantage of being closer to the universe of
landmarks and is not open to the criticism that it neglects many famous decisions. In discussing the results
of the analysis, both sets of data will be considered to ensure comparisons can be made. Our approach
to landmark rulings also concentrates on constitutional cases to the exclusion of statutory cases, which
has been criticized in some contexts as falsely characterizing the focus of the Court, given that only a
minority of cases deal with significant constitutional questions (see Cook 1993). However, our focus here
is the role of social facts in the constitutional work of the Court; including statutory cases would likely increase
the percentage of rulings dealing with social facts, so excluding them militates against the expected findings.
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Another key to identifying a ruling is that the social fact is disputed, not necessarily
on the Court (because some rulings are unanimous, as in Brown), but at least disputed in
society at large. In this sense we are discussing nonobvious fact rulings. For example, the
factual rulings in Wisconsin v. Yoder are quite different from the ones in Branzburg v.
Hayes, both announced by the same Court in 1972. Yoder—which deals with the right
of Amish parents to keep their children out of state-mandated schooling past the eighth
grade—rules as a factual matter that exposure to public schools would influence children
within a specific religious order away from that faith. This is a factual (causal) statement,
but it is not counted in this study as a meaningful social fact ruling because it is not
disputed, by the justices or by any other identifiable group in society. On the other hand,
Branzburg—which deals with the right of newspaper reporters to be shielded from grand
jury questioning regarding their sources—rules that requiring this testimony will not im-
pede the collection of news by causing sources to be more reticent in offering anonymous
information. This factual understanding was highly disputed, by four justices and many
leaders of the journalistic profession. Hence it is a disputed and meaningful ruling of so-
cial fact.

The third question is whether the decision is dependent on the social fact. A fact rul-
ing could fulfill the first two standards of being both broad and disputed but nonetheless
not be significant enough to have changed the outcome of the case. But if the decision—
grounded in its own reasoning—would have been compelled to go the other direction if
the social fact had not been ruled as it was, then the fact is influential. This third re-
quirement distinguishes social fact rulings from the occasional obiter dicta that justices
issue even though they are not significant to the outcome. These three standards led to a
relatively conservative approach to identifying rulings of social fact, leaving out several
cases that might at first glance seem to include them.

A final point that also limits our findings is that judicial judgments of whether a fact
pattern is above or below a constitutional standard are not social fact rulings. Because the
Court is often applying a broad principle to a factual pattern, it is important to distinguish
between normal judicial judgment and a ruling of social fact. It is only the prior judgment
about the social fact itself that concerns us. Many judicial judgments conclude that factual
condition X (which may be a broad social fact that applies to many circumstances or the
specific case facts that apply only to the particular controversy) is above or below consti-
tutional standard ¥, Examples abound in Commerce Clause rulings, which often deter-
mine if whatever facts the Court recognizes “substantially affect” interstate commerce.
This is not a question of social fact, but of how facts compare to the standard. For ex-
ample, the landmark ruling in Lopez identifying a limit of congressional power under
the Commerce Clause may at first seem to be grounded in a social fact: that economic
activity does not encompass possessing a gun or pursuing an education. However, the def-
inition of “commerce” or “economic activity” is not something that most citizens would
wonder about or dispute, but is instead a concern of constitutional doctrine alone. A

simple ruling of whether a reality is above or below a constitutional standard is not a social
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fact ruling, but instead a normal judicial judgment, especially when it relates to a subjec-
tive standard such as “substandally affecting” or “creating an undue burden.” In this way
we have limited our categorization of social fact rulings to those that are broad, disputed,
and influential, while also excluding judicial judgments that compare prevailing facts with
constitutional standards. This creates a clear and limited collection of what we categorize
as social fact rulings.” For the full description of all social fact rulings, see the Social Facts
Database."

Once the rulings are identified, the second question is how the Court justifies its
rulings on social facts. In Roe v. Wade, Harry Blackmun asserts that “an honest judge on
the bench would call things by their proper names.” However, determining the proper
name for a disputed social category is often no simple task. If the justices were open and
honest about their role in determining social facts, how would they justify their decisions?
While the Court has refrained from enunciating a clear doctrine of judging social facts,
several decisions have offered possible standards. Muller in 1908 offered the justification
that “when a question of fact is debated and debatable, and the extent to which a special
constitutional limitation goes is affected by the truth in respect to that fact, a widespread
and long-continued belief concerning it is worthy of consideration. We take judicial cog-
nizance of all matters of general knowledge” (208 U.S. 420; italics added). The Casey
decision in 1992 also provides an explicit discussion of the question of social facts but
fails to provide a clear theory of their elucidation. The question at issue in Casey was not
merely the constitutionality of the abortion regulations put in place by the state of Penn-
sylvania, but whether the core holding of Roe would be revised.'" The plurality ruling
written by Justice O’Connor states that “no change in Roe’s factual underpinning has
left its central holding obsolete” (505 U.S. 835). O’Connor argues that one of the only

9. We determined a final list grounded in the standard of including only social fact rulings identified
by both researchers independently. This procedure left out a small list of four potential social fact rulings
identified by one author but not both, what could be considered borderline cases of social fact rulings
illustrating the boundaries of the construct. These include the potential social fact that health insurance is
merely a normal method of payment in US health care rather than a hedge against risk (argued by Ginsburg
in dissent in NFIB v. Sebelius, but not recognized by the Court majority) and the potental social fact that
the death penalty is arbitrarily inflicted (“little more than a lottery system,” as Justice Brennan phrased it in
Furman v. Georgia); but again this was only in concurrence and was not the view of the Court majority.

10. The database is archived at /LC Dataverse (http://dx.doi.org/10.7910/DVN/QXI3YX).

11. Roe is grounded in both the principle of privacy and the social fact of personhood. The right of
privacy had been established in previous rulings and in Roe was extended to include the abortion deci-
sion. The new ruling that allowed that extension was the social fact that a fetus is not a person. The
Court rules that “the word ‘person,” as used in the Fourteenth Amendment, does not include the unborn”;
“in short, the unborn have never been recognized in the law as persons in the whole sense” (410 U.S. 159,
162). The decision recognizes with clarity that if the Court found otherwise, all discussion of privacy
considerations would have been moot: “The appellee and certain amici argue that the fetus is a ‘person’
within the language and meaning of the Fourteenth Amendment. In support of this, they outline at
length and in detail the well-known facts of fetal development. If this suggestion of personhood is
established, the appellant’s case, of course, collapses, for the fetus’ right to life would then be guaranteed
specifically by the Amendment. The appellant conceded as much on reargument” (156—57).
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grounds for abandoning precedent is that “facts have so changed, or come to be seen so
differently, as to have robbed the old rule of significant application or justification” (855).
According to the plurality in Casey, these precedents have been overturned “on the basis
of facts, or an understanding of facts, changed from those which furnished the claimed
justifications for the earlier constitutional resolutions. The overruling decisions were com-
prehensible to the Nation, and defensible, as the Court’s responses to changed circum-
stances” (836). Justice O’Connor is clear that “the Court’s Justices are sometimes able to
perceive significant facts . . . that eluded their predecessors and that justify departures from
existing decisions,” but does not explain the method by which the Court should deter-
mine its new perceptions (866)."

Muller in 1908 endorses the traditional norms of society as the best means of un-
derstanding social facts; Casey in 1992 recognizes the evolution of social facts away from
traditional understandings but does not offer much guidance as to how the justices should
judge among disputed facts. This leaves us with the question of a consistent judicial means
of determining social facts. Without taking a position on which is most compelling, the
study identifies the distinct approaches that the Court has invoked. While it is not pos-
sible to settle here which approach is the most appropriate, it is nonetheless useful to see
the range of potential methods and how often the Court has employed them.

EMPIRICAL RESULTS I: THE PREVALENCE OF SOCIAL FACT RULINGS
The results of the study indicate that social fact rulings played a substantial role in the
landmark cases from 1900 to 2015. In 59 out of the 100 cases, the Court relied on at least
one ruling on a disputed social fact. There is no substantial difference between the full
list of cases and the smaller objective list (64% relied on social fact rulings in the objec-
tive list of 50, compared to 59% for the full list of 100).

The social facts addressed by the Court vary across a broad spectrum, including the

nature of the industrial economy in Wickard v. Filburn and the circumstances of race

12. The standards offered in Casey include recognizing when the facts “had proven to be untrue, and
history’s demonstration of their untruth not only justified but required the new choice of constitutional
principle”; that justices “can find an answer only on the ground of history and of common knowledge
about the facts of life”; that they must rely on “society’s understanding of the facts upon which a consti-
tutional ruling was sought . . . facts that the country could understand, or had come to understand already”;
and that these determinations would be accepted by “the thoughtful part of the Nation” (862-64). It
is unclear whether Casey is arguing that facts themselves change or instead only the Court’s perceptions
of facts. In regard to Lochner, “the Court lost something by its misperception,” and both Lochner and
Plessy were overturned on the basis of facts that “the Court of an earlier day, as its own declarations
disclosed, had not been able to perceive.” In the same paragraph, O’Connor explains that “changed
circumstances may impose new obligations.” So it is not clear if the Court’s error were misperceiving
facts, or whether they perceived them correctly at that time and the facts themselves had changed in
later years. Each of Casey’s formulations leaves the Court in a position of judging what is or has become
obvious to the justices and the nation, or at least its thoughtful part, but does not provide other guidance.
For a somewhat different interpretation that finds more consistency in the Casey rationale, see Kahn

(2006, 69-75).
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relations from Brown to Shelby County. The Court addressed, among other things, the
nature of insults, internment camps, the Catholic Church, the Communist Party, women,
marriage, fetuses, minors, drug abuse, marijuana, and sexual orientation. Table 1 illus-
trates the frequency of social fact rulings in different areas of law, comparing civil lib-
erties, economic regulation, criminal procedure, race, and gender. Civil liberties cases
form the bulk of the landmark decisions (54 out of 100), and their rate of social fact
rulings mirrors the overall rate (63%). The lowest rate is found in cases focusing on
economic regulation (40%), while the highest categories are race (67%) and gender
(100%). Gender cases rely strenuously on the recognition of evolving social facts, vary-
ing from the dependent status of women in Muller (1908) to their fully independent
status, free of “overbroad generalizations about the different talents, capacities, or pref-
erences of males and females” in U.S. v. Virginia (1996).

Some of the most noteworthy social fact rulings are found in recent cases. Obergefell
in 2015 explicitly rules that sexual orientation is innate, overruling the 1986 Bowers posi-
tion that homosexuality is a controllable action rather than an unchosen state of being."”
Citizens United in 2010 rules that corporations are persons for the purposes of certain
First Amendment rights."* The Court also addressed the nature of corporations in the
2014 Hobby Lobby decision, ruling that corporations can have a religious character.” The
2013 Shelby County decision addressed the prevailing circumstances of racial discrimi-
nation in the southern states, ruling that there are no longer substantal impediments to
minority voting.'® The question of whether minors are substantially similar to or distinct

from adults was decided in Roper in 2005: “as any parent knows and as the scientific and

13. Compare Kennedy in Obergefell: petitioners’ “immutable nature dictates that same-sex marriage
is their only real path to this profound commitment” and “only more recently have psychiatrists and
others recognized that sexual orientation is a normal expression of human sexuality and is immutable” (slip
opinion, pp. 4, 8) to Byron White in Bowers: “respondent would have us announce, as the Court of
Appeals did, a fundamental right to engage in homosexual sodomy. . . . Proscriptions against that
conduct have ancient roots” (478 U.S. 192; italics added). White employs the term “conduct” 10 times
in a brief opinion, while Blackmun’s dissent emphasizes identity: “individuals define themselves in a
significant way through their intimate sexual relationships,” which are at “the heart of what makes
individuals what they are” (478 U.S. 205, 211).

14. “The Court has recognized that First Amendment protections extend to corporations. . . .
Political speech does not lose First Amendment protection simply because its source is a corporation. . . .
The Court has thus rejected the argument that political speech of corporations or other associations
should be treated differently under the First Amendment simply because such associations are not ‘natural
persons’” (Kennedy slip opinion 25-26).

15. “Exercise of religion involves not only belief and profession, but the performance of (or absten-
tion from) physical acts that are engaged in for religious reasons. . . . Business practices that are com-
pelled or limited by the tenets of a religious doctrine fall comfortably within that definition,” reflecting
“the inherent compatibility between establishing a for-profit corporation and pursuing nonprofit goals”
(Alito slip opinion 21, 24).

16. “Regardless of how to look at the record, however, no one can fairly say that it shows anything
approaching the ‘pervasive,” ‘flagrant,” ‘widespread,” and ‘rampant’ discrimination that faced Congress in
1965, and that clearly distinguished the covered jurisdictions from the rest of the Nation at that time”
(Roberts slip opinion 21).
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Table 1. Social Fact Rulings in Landmark Cases, 1900-2015

Civil Criminal Economic

All (100) Liberties (54) Race (12) Procedure (10) Regulation (10) Gender (4)

59% 63% 67% 50% 40% 100%

sociological studies respondent and his amici cite tend to confirm, a lack of maturity
and an underdeveloped sense of responsibility are found in youth more often than in
adults” (543 U.S. 569). This social fact led Kennedy to the conclusion that “the dif-
ferences between juvenile and adult offenders are too marked and well understood to
risk allowing a youthful person to receive the death penalty” (573).

Two other recent cases highlight questions about the nature of the Court’s social fact
rulings: Gonzales v. Raich (2005) and Gonzales v. Carhart (2007). The first Gonzales dealt
with the nature of marijuana: the Court ruled that it was a dangerous drug with no ac-
ceptable medical uses, deferring to the regulations established by Congress.'” Given the
fast pace of change regarding American public opinion on marijuana use and the move-
ment toward legalization in several states (Eidinger 2015), this is a notable assertion. The
decision does, however, clarify how this social fact ruling may change in the future: “We
acknowledge that evidence proffered by respondents in this case regarding the effective
medical uses for marijuana, if found credible after trial, would cast serious doubt on the
accuracy of the findings that require marijuana to be listed in Schedule I” (fn. 37). In
the absence of such evidence, the Court defers to the congressional power to make the
determination.

Gonzales v. Carhart in 2007 includes a noteworthy exchange between Anthony Ken-
nedy and Ruth Bader Ginsburg about the factual question of whether women come to
regret the decision to have an abortion. Kennedy asserts that, “While we find no reliable
data to measure the phenomenon, it seems unexceptionable to conclude some women
come to regret their choice to abort the infant life they once created and sustained. . . .
Severe depression and loss of esteem can follow” (Kennedy slip opinion 29). The first part
of the quote is remarkable for its recognition of a social fact ruling in the absence of
empirical evidence. Ginsburg counters in dissent that “the Court invokes an antiabortion
shibboleth for which it concededly has no reliable evidence: Women who have abortions
come to regret their choices, and consequently suffer from ‘severe depression and loss
of esteem.”. . . This way of thinking reflects ancient notions about women’s place in

the family and under the Constitution—ideas that have long since been discredited”

17. “In enacting the CSA [Controlled Substance Act], Congress classified marijuana as a Schedule I
drug. . . . Schedule I drugs are categorized as such because of their high potential for abuse, lack of any
accepted medical use, and absence of any accepted safety for use in medically supervised treatment. . . . By
characterizing marijuana as a Schedule I drug, Congress expressly found that the drug has no acceptable
medical uses” (Stevens slip opinion 10, 24).
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(Ginsburg 15, 18). Ginsburg follows with a page-long footnote citing several scholarly
studies arguing that no such effect exists (fn. 7). As much as this exchange is about pre-
vailing facts in the United States, it is also about how the Court should determine such
social facts. This brings us to our second set of questions on the frequency and nature
of the justifications offered by the Court.

EMPIRICAL RESULTS Il: THE JUSTIFICATIONS

OF SOCIAL FACT RULINGS

With the prevalence of social fact rulings in mind, our next questions are about the jus-
tifications the Court has offered for its assertions. How often have the justices invoked
an explicit standard for social fact rulings versus merely asserting them as obvious con-
structs that require no justification? And what justifications have been offered when the
Court has done so?

Most of the time the Court has enunciated social facts without offering evidence or
justification. Only a third of the decisions that include social fact rulings (19 out of 59)
have offered an explicit rationale. Social facts rulings are common and their justifications
few.

In the minority of rulings for which the Court does provide an explanation, we have
identified seven distinct justifications that the Court has offered. One standard is relying
on expert judgment. This approach raises questions about which experts are the most ap-
propriate and how their conclusions should be weighed when experts disagree, but it is a
step toward removing rulings from solely judicial discretion.'®

A second approach is determining the current norms of society. This differs from the
previous standard in that the justices are not seeking expert interpretations, but contem-
porary social norms as the justices understand them. Those norms could be the ones held
by mainstream society or those of the educated and more influential sector of society—
the distinction between what public opinion scholars call mass opinion and elite opinion
(and perhaps what Casey means when it refers to “the thoughtful part of the Nation”).
In following this approach, justices might employ evidence such as public opinion polls
or instead invoke their own observation of current social conditions. In this spirit, Justice
Hughes argues in West Coast Hotel in 1937 that “it is unnecessary to cite official statistics
to establish what is common knowledge throughout the length and breadth of the land”
(300 U.S. 399).

The five other approaches focus on deference to other decision makers. Congress is
pethaps the most obvious decision-making body that the Court could follow. Another is
a state legislature. In a set of nonlandmark cases (Block v. Hirsh in 1921 and Chastleton
Corporation v. Sinclair in 1924), Justice Oliver Wendell Holmes states a clear dual stan-
dard for the degree to which the Court should follow the factual pronouncements of state

18. One of the strongest scholarly advocates of this approach is David Faigman, who argues in
Constitutional Fictions (2008) for a broader role for social science in the work of the Supreme Court.
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legislatures: “a declaration by a legislature concerning public conditions that, by necessity
and duty, it must know, is entitled at least to great respect” (256 U.S. 154); but “a Court
is not at liberty to shut its eyes to an obvious mistake when the validity of the law de-
pends on the truth of what is declared” (264 U.S. 547). In other words, the Court
should give respect to a state legislature’s finding of social fact, but not to the degree that
the justices ignore blatant errors.

Another political body to which the Court could defer is the local jury. Juries are
specifically charged to find facts and may be in a viable position to do so. However, def-
erence to either a state legislature or a local jury requires a prior judgment about the
boundaries of federalism, because it raises the contentious question of whether social
facts can vary in different parts of the country or whether we must maintain one national
standard for a given social fact.

A sixth approach is to invoke deference to a lower court, as the Supreme Court did
in Dennis v. U.S. In this decision, the majority asserted that the district court’s finding
on the nature of the Communist Party was authoritative, though it is unclear when this
standard would apply and when the Court should exert its own judgment. The final ap-
proach to justifying social facts is deference to the executive branch, allowing the author-
ity and expertise of the president and his officers to decide controversial questions of fact.

This list of seven standards—expert judgment, current societal norms, deference to
Congress, a state legislature, local juries, a lower court, or the executive branch—is ex-
haustive of the explicit justifications offered by the Court in the cases under examination.
Table 2 illustrates the frequency of the forms of justification the Court has employed.
When a justification was expressed, the Court cited expert opinion more than any other

approach (53% of social fact justifications). The experts range from psychologists in

Table 2. Social Fact Justifications in Landmark Cases

Number of Cases Percentage of All Percentage of All
Invoking That Cases with a Social Cases Offering

Justification Standard Fact Ruling (59) Justifications (19)*
1. Expert judgment 10 17% 53%
2. Deference to Congress 4 7% 21%
3. Current societal norm 3 5% 16%
4. Deference to a local jury 2 3% 11%
5. Deference to a lower court 1 2% 5%
6. Deference to a state legislature 1 2% 5%
7. Deference to the Executive Branch 1 2% 5%

Note.—Of all landmark cases ruling on a social fact, 32% offer an explicit justification (19 out of 59). Because
some cases offer more than one justification, there are a total of 22 justifications in the 19 cases that provide them.
These cases and their form of justification (in chronological order) are Muller (1 and 3), Buck (6), Carolene Products
(1 and 2), Chaplinsky (3), Korematsu (7), Dennis (5), Brown (1), Roth (4), Miranda (1), Roe (1 and 3), Miller (4), Weis-
man (1), Casey (1), Morrison (2), Earls (1), Roper (1), Raich (2), Carhart (2), and Obergefell (1).

* Adds up to greater than 100% because some cases offer more than one justification.
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Brown, to doctors in Roe and Casey, to government statistics in Board of Education v.
Earls. Perhaps the most well-known invocation of expert opinion is the famous footnote
in Brown, in which for the first time the Court cited scholarly sources as a clear foun-
dation for social reality.'” Expert judgment was invoked 10 times in the landmark cases
from 1900 to 2015, making it the most common form of explicit justification. How-
ever, this justification has been criticized as well as embraced; the Court explicitly re-
jected the expert statistical evidence offered in Craig v. Boren in 1976, substituting in-
stead its own judgment about whether there is a meaningful difference between genders.”

The next most frequent justification is deference to Congress, allowing the national
legislature to make the factual determination in Carolene Products, U.S. v. Morrison, Gon-
zales v. Raich, and Gonzales v. Carbart. In Carolene Products the Court refused to over-
ride the congressional assessment “as long as it rests upon some rational basis within the
knowledge and experience of the legislators” (304 U.S. 152). Only once did the Court
explicitly defer to the judgment of a state legislature, in Buck v. Bell in 1927.*"

The next most frequent justification is an endorsement of a current societal norm, em-
ployed in 15% of the cases that offered justifications. For example, the Court recognized
a “widespread and long-continued belief” standard in Muller and a “common man” stan-
dard in Chaplinsky, both possible operationalizations of the attempt to mirror social facts
as understood by contemporary Americans.

The standard of deferring to a local jury was offered only in two cases dealing with
obscenity. The rules created in Rozh in 1957 and Miller in 1973 revolve around the con-
temporary community standard as understood by the average person. The method of
determining this standard is not the judgment of the state legislature, but that of the
local jury members, who are tasked with this duty grounded in their knowledge of the
community. Hence obscenity standards in New York can be quite different from those
in New Mexico. This is an explicitly deferential method of determining social facts, dis-
counting both a national standard and judicial judgment.

The final deference standards—either to a lower court or to the executive branch—

were also infrequent. The Court deferred to executive judgment in Korematsu and to a

19. To understand the effects of segregation on children, the Court relied on published evidence
in the Journal of Psychology, the International Journal of Opinion and Attitude Research, and Gunnar
Myrdal’s influential book An American Dilemma (1944).

20. The Court argued that “proving broad sociological propositions by statistics is a dubious busi-
ness,” especially because “it is unrealistic to expect either members of the judiciary or state officials to
be well versed in the rigors of experimental or statistical technique” (429 U.S. 204). The Court sub-
stantiates this last assertion by describing an empirical study demonstrating that 18—-20-year-old males
were over 11 times more likely than females to be arrested for drunk driving (0.18% of females and
2.0% of males) as “a correlation of 2%” between maleness and driving drunk (202).

21. Justice Holmes explains that “an Act of Virginia, approved March 20, 1924, recites that the
health of the patient and the welfare of society may be promoted in certain cases by the sterilization
of mental defectives . . . and that experience has shown that heredity plays an important part in the
transmission of insanity, imbecility, etc.” before infamously concluding that “three generations of im-

beciles are enough” (274 U.S. 207-8).
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lower court in Dennis, but when the Court will choose to be deferential is unclear. As
Faigman notes, “the Supreme Court has no overriding theory of when it should be def-
erential to other bodies—judicial and nonjudicial—that have made findings of consti-
tutional fact” (2008, 114). The seven standards that were employed—expert judgment,
contemporary social norms, deference to Congress, to a state legislature, to a local jury, to

a lower court, or to the executive branch—appear only rarely and haphazardly.

EMPIRICAL RESULTS Il11: SOCIAL FACTS ON THE LEFT

AND RIGHT OF THE COURT

Our final question is the role of social facts in the ideological divisions on the contem-
porary Court. Kahn has argued that one division between originalists and nonoriginal-
ists is “the legitimacy of a robust SCP [social construction process],” or whether the Court
should be “engaging in a detailed, disciplined, and at times robust SCP” (2006, 68). Kahn
argues that conservatives on the Court resist engaging in the recognition of evolving social
facts, which they see as an illegitimate enterprise, while the more liberal justices are more
likely to embrace this role. We take this as a starting point of our examination of the role
of ideology in the social fact rulings of the Court.

In order to examine the systematic differences between liberal and conservative de-
cisions, we divided the landmark rulings according to the ideological categories assigned
by the Supreme Court Database developed by Harold Spaeth et al. (2015). The data-
base assigns an overall assessment of the liberal or conservative nature of each decision,
arriving at a total of 50% liberal outcomes, 48% conservative outcomes, and 2% un-
specifiable among the 8,600 cases they include. Reference to this database is the most
legitimate and unbiased means for our purposes of dividing the landmark decisions by
ideology. Of our 100 cases, 53 are liberal rulings and 45 conservative rulings (with two
unspecifiable).”> This allows us to address the final question of whether liberal and
conservative rulings differ in their use and justification of social facts.

Contrary to our expectations, liberal and conservative decisions did not differ in their
rate of social fact rulings. While all cases under consideration had a 59.0% rate of social
fact rulings, liberal decisions displayed a 58.5% rate (31 out of 53) and conservative de-
cisions 60.0% (27 out of 45; see table 3). It seems that conservative justices employ social
facts to the same degree as liberal justices. When we consider the prominent rulings of
social fact, it is clear that many are in a conservative direction: Muller and Buck v. Bell

in the early 20th century, Bowers on the nature of homosexuality, Boy Scouts v. Dale on

22. Youngstown Sheet & Tube (on war powers) and Clinton v. City of New York (on the constitu-
tionality of the line-item veto) were unspecifiable. Thirteen of our landmark cases predate the Spaeth
et al. database, which begins in 1947. However, these cases are relatively easy to assign to ideological
categories: Near v. Minnesota, Carolene Products, Wickard v. Filburn, and Southern Pacific are liberal
decisions, while the rest of the early-1900s cases have conservative outcomes (Lochner, Muller, Schenck,

Gitlow, Buck, Schechter Poultry, Palko, Chaplinsky, and Korematsu).
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Table 3. Social Fact Rulings, by Ideology

All Liberal Conservative
Social fact 59.0% 58.5% 60.0%
Justification 32.2% 29.0% 37.0%
Expert judgment 10 8 2
Current societal norm 3 1 2
Deference (all kinds) 9 2 7

religious organizations, Hobby Lobby and Citizens United on the nature of corporations,
Wal-Mart v. Dukes on the nature of gender differences, and Shelby County on contem-
porary race relations. Noteworthy conservative social facts play a role as frequently as
noteworthy liberal social facts.

But what about the frequency of justifications? If liberal decisions do not contain so-
cial fact rulings more often, do they contain justifications more often? Again, there is no
discernible difference between the two ideological camps. The overall rate of justification
is approximately one-third (32.2%) of rulings that offer social facts. The rate for liberal
decisions is 29.0% (nine out of 31) and for conservative decisions 37.0% (10 out of 27),
suggesting only minor fluctuations between the two groups.

There is, however, a sense in which liberal and conservative decisions differ consid-
erably in regard to social facts. It is neither the frequency of rulings nor the frequency
of justifications, but instead the type of justification. Of the 10 invocations of expert
opinion, eight are in liberal decisions; and of the 10 invocations of deference to other
democratic institutions, seven are in conservative decisions. Looked at from the other di-
rection, of the 11 justifications offered in liberal decisions, eight are expert judgment (73%),
while the conservative decisions invoke experts only 18% of the time. Of the 11 justi-
fications offered in conservative decisions, seven are a form of deference (64%), while
liberal decisions invoke deference only 18% of the time. Clearly the Left prefers expert
judgment, while the Right prefers deference to other democratic institutions.

The conservative lean toward deference may be related to a preference for majoritar-
ian decision making over judicial judgment. A majoritarian approach argues that the role
of the Court is to defer whenever possible to representative institutions. In this view, if
there is a judgment of social fact to be made, our legislative bodies or juries are the in-
stitutions best equipped to do this in the name of the people they represent. In this sense,
the social facts of society can be known through the democratic political process, which
justices can recognize rather than rely on their own judgment. A majoritarian approach
raises the question of whether it eviscerates the role of the Court as a countermajoritar-
ian body able to overrule legislative judgments. It also raises questions about whether
the Court should recognize a national standard or allow regional premises within a federal
system. The right's greater regard for federalism accords with a state-by-state majoritar-

ian approach. Conservative justices such as Thomas and Scalia clearly argue for a more
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restrictive and deferential role for the Court, allowing majoritarian democratic institu-
tions to decide many controversial questions (see, e.g., the dissents by Thomas and Scalia
in Obergefell).

It is also noteworthy that the only example of deference to the executive branch is in
a highly conservative decision. Korematsu explicitly invokes deference to executive judg-
ment under two explicit conditions: a state of war and a dual-branch concurrence between
the president and Congress. The question remains whether deference would be appropri-
ate if the president acted alone or if war powers did not attach.”

Liberal justices, on the other hand, are less impressed with the probity of legislatures,
juries, or the executive branch and are more likely to invoke the authority of experts in
establishing a single national standard. When addressing the circumstances of inequality
or oppression, the facts matter and expert judgments of those facts take on tremendous
significance. This was the case in landmark decisions invoking the effects of segregation,
the procedures followed by police, the nature of coercion in schools or abuse by spouses,
and the differences between adults and minors or the lack of differences between het-
erosexual and homosexual couples. For each of these decisions, expert opinion on the
relevant social fact was at the heart of the ruling. Even though social fact rulings are
justified only a third of the time, the infrequent justifications that have been offered pro-
vide insight into how proponents of the major schools of constitutional interpretation
on the Left and Right of the Court understand the appropriate grounds for recognizing

social facts, accounting for some of the divisions on the contemporary Court.

CONCLUSION

Social facts play a major role in constitutional decision making, but the Court has not de-
veloped a consistent means of recognizing or justifying these rulings. Almost two-thirds
of the landmark cases of the 20th century rely on social fact rulings, but only one-third of
these offer explicit justifications. Most of the time the justices do not admit the central-
ity of social fact rulings nor the reliance on their own judgment in enunciating what are
presented as obvious or natural observations. When they do offer a justification, the most
frequent is the judgment of experts, followed by the majoritarian views of legislatures.

One of the most striking findings of the study is the ideological division over these

23. The standard offered in Korematsu for deference to the “war-making branches” (Congress and
the executive) seems to be reasonable grounds for belief during time of war: “We cannot say that the war-
making branches of the Government did not have ground for believing that in a critical hour such persons
could not readily be isolated and separately dealt with, and constituted a menace to the national defense
and safety” (323 U.S. 218). Korematsu is a relatively short decision that cites the more detailed reasoning
given the year before in Hirabayashi: “Where, as they did here, the conditions call for the exercise of
judgment and discretion and for the choice of means by those branches of the Government on which the
Constitution has placed the responsibility of warmaking, it is not for any court to sit in review of the
wisdom of their actions or substitute its judgment for theirs.” The Court asserts this standard when “those
charged with the responsibility of our national defense have reasonable grounds for believing that the threat
is real” (320 U.S. 93, 95).
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justifications: liberal justices prefer expert judgment while conservative justices prefer
deference to other democratic bodies, even as they both rule on social facts at equivalent
rates. But no consistent standard or doctrine has emerged for this crucial aspect of the
Court’s work. Nonetheless, the Court remains one of our most important arbiters of social
reality. The prevalence and importance of the Court’s rulings on social facts are clear, even

while the justifications they employ to determine them are not.

APPENDIX

Table Al. Landmark Cases, 1900-2015

Case

Category

Lochner v. New York (1905)*

Muller v. Oregon (1908)

Schenck v. U.S. (1919)*

Gitlow v. New York (1925)

Buck v. Bell (1927)

Near v. Minnesota (1931)*

Schechter Poultry v. U.S. (1935)

Palko v. Connecticut (1937)

U.S. v. Carolene Products (1938)*
Chaplinsky v. New Hampshire (1942)*
Wickard v. Filburn (1942)*
Korematsu v. U.S. (1944)*

Southern Pacific v. Arizona (1945)*
Adamson v. California (1947)*
Everson v. Board of Education (1947)*
Railway Express Agency v. New York (1949)*
Dennis v. U.S. (1951)

Youngstown Sheet & Tube v. Sawyer (1952)
Brown v. Board of Education (1954)*
Roth v. U.S. (1957)*

NAACP v. Alabama (1958)*

Cooper v. Aaron (1958)

Mapp v Ohio (1961)*

Engel v. Vitale (1962)

Baker v. Carr (1962)

Gideon v. Wainwright (1963)*

New York Times v. Sullivan (1964)*
Reynolds v. Sims (1964)*

Griswold v. Connecticut (1965)*
Miranda v. Arizona (1966)*
Katzenbach v. Morgan (1966)*

Katz v. U.S. (1967)*

Loving v. Virginia (1967)*

Terry v. Ohio (1968)*

U.S. v. O'Brien (1968)*

Brandenburg v. Ohio (1969)*

Red Lion Broadcasting Co. v. FCC (1969)*
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Civil liberties
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Other

Criminal procedure
Race

Criminal procedure
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Table A1 (Continued)

Case

Category

Shapiro v. Thompson (1969)*

Cohen v. California (1971)*

Lemon v. Kurtzman (1971)*

Swann v. Charlotte-Mecklenberg (1971)*

New York Times v. U.S. (1971)*

Furman v. Georgia (1972)*

Branzburg v. Hayes (1972)*

Wisconsin v. Yoder (1972)*

Roe v. Wade (1973)*

Miller v. California (1973)*

Keyes v. School District No. 1 (1973)*

Miami Herald Publilshing Co. v. Tornillo (1974)*
Gertz v. Robert Welch Inc. (1974)*

Milliken v. Bradley (1974)*

U.S. v. Nixon (1974)*

Craig v. Boren (1976)*

VA State Board v. VA Citizens Consumer Council (1976)*
Washington v. Davis (1976)*

Regents of the University of California v. Bakke (1978)*
Zurcher v. Stanford Daily (1978)*

Lynch v. Donnelly (1984)*

Bowers v. Hardwick (1986)*

Texas v. Johnson (1989)

Webster v. Reproductive Health (1989)*

Crugan v. Director, Missouri Department of Health (1990)
Employment Division v. Smith (1990)

Lee v. Weisman (1992)

Planned Parenthood v. Casey (1992)

Church of Lukumi Babalu Aye v. City of Hialeah (1993)
U.S. v Lopez (1995)

U.S. v. Virginia (1996)

Romer v. Fvans (1996)

Printz v. U.S. (1997)

Clinton v. City of New York (1998)

Bush v. Gore (2000)

Boy Scouts of America v. Dale (2000)

U.S. v. Morrison (2000)

Kyllo v. U.S. (2001)

Board of Education v. Earls (2002)

Lawrence v. Texas (2003)

Grutter v. Bollinger (2003)

Hamdi v. Rumsfeld (2004)

Roper v. Simmons (2005)

Kelo v. City of New London (2005)

Gonzales v. Raich (2005)

Van Orden v. Perry (2005)

Gonzales v. Carhart (2007)

District of Columbia v. Heller (2008)

Citizens United v. FEC (2010)
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Civil liberties

Civil liberties

Civil liberties

Civil liberties
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Table A1 (Continued)

Case Category
Snyder v. Phelps (2011) Civil liberties
Wal-Mart v. Dukes (2011) Gender

U.S. v. Jones (2012) Civil liberties
NFIB v. Sebelius (2012) Economic regulation
United States v. Windsor (2013) Civil liberties
Shelby County v. Holder (2013) Race

Riley v. California (2014) Civil liberties
Burwell v. Hobby Lobby Stores, Inc. (2014) Civil liberties
Schuette v. Coalition to Defend Affirmative Action (2014) Race

McCullen v. Coakley (2014) Civil liberties
Town of Greece v. Galloway (2014) Civil liberties
McCutcheon v. FEC (2014) Other
Obergefell v. Hodges (2015) Civil liberties
King v. Burwell (2015) Economic regulation
Total 100

Included in both texts 50

Additional 1900-1999: 21

Additional 2000-2015: 29

Civil liberties 54

Economic regulation 10

Criminal procedure 10

Race 12

Gender 4

Other 10

* Included in both Lively (1999) and Hartman et al. (2004).
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