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REPLY TO PARDO: UNSAFE
LEGAL KNOWLEDGE?
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Michael Pardo recently intriguingly argues that “the goal or aim of legal
proof is knowledge (or something approximating knowledge) rather than
less epistemically demanding goals.”1 Pardo continues, “[L]egal verdicts
require more than truth and justification. . . . [T]ruth and justification also
need to be connected in an appropriate way.”2 I do not want to contest
(directly) this central claim of Pardo’s. My aim here is principally to show
some difficulties for the account of (legal) knowledge with which Pardo
evidently operates, on which safety is a necessary condition.3 Highlighting
these difficulties, however, puts pressure on Pardo’s central claim.

The plan: First, I set out and probe Pardo’s Fake Cabs case—a case that
demonstrates Pardo’s commitment to safety as a necessary condition on
(legal) knowledge. Second, I present a putative legal counterexample to
safety as a necessary condition on (legal) knowledge. I close by presenting
Pardo with a trilemma.

I. PARDO’S FAKE CABS CASE

A.

Pardo presents the following case:

*Thanks to Lee Walters for stimulating discussion and to two LEGAL THEORY referees for
helpful comments.

1. M.S. Pardo, The Gettier Problem and Legal Proof, 16 LEGAL THEORY 37 (2010), at 38. As
Pardo notes, this claim of his takes place against the backdrop of a vast epistemological
literature devoted to analyzing whether and in what respect knowledge is more valuable
than less epistemically demanding achievements. Id. at 57. For a comprehensive overview,
see D. Pritchard, The Value of Knowledge, in THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (E.
Zalta ed., 2008), available at http://plato.stanford.edu/archives/fall2008/entries/knowledge-
value/. For an illuminating recent proposal, see A. Goldman & E. Olsson, Reliabilism and the
Value of Knowledge, in EPISTEMIC VALUE 19–41 (A. Haddock, A. Millar, and D. Pritchard eds.,
2009). Finally, while Pardo (46) notes interesting issues about the relationship between systemic
and case-specific epistemic considerations, Pardo’s principal focus—and I follow suit—is on
specific cases.

2. Pardo, supra note 1, at 52.
3. Id., nn. 61, 81.
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Fake Cabs : The plaintiff files a lawsuit against the defendant, who owns and
drives the only taxicab in town, claiming she was hit by the defendant’s cab
while crossing the street. She saw the cab drive away but did not see the driver.
A video camera at the intersection filmed the accident, and it shows what
appears to be a cab (but not the driver) hitting the plaintiff, exactly as she
claimed. Now, suppose the car in the video really is the defendant’s, but also
that—unknown to the jury—along with his real cab there are hundreds of
other cars in the town that look identical to his cab. The jury finds for the
plaintiff based on the video.4

And Pardo’s gloss thereon:

The verdict is true and justified (that is, there is sufficient evidence before
the jury and no evidence regarding the fake cabs), and . . . there is a straight-
forward causal connection between the true conclusion and the evidence.
But there is still something problematic about the verdict—the jury would
have formed the same conclusion if it had been one of the hundreds of
other identical-looking cars on the video. The fortuitous circumstances—that
it just happened to be the defendant’s cab—render the relationship between
the conclusion’s truth and justification accidental in a way that undermines
knowledge. It also . . . makes the verdict problematic.5

So far, so good. But what feature does Pardo take to explain the verdict’s
problematicalness?:

The verdict is problematic primarily because it is unsafe—that is, in a number
of similar possible worlds the jury would have reached the same result and
been in error.6

Pardo thus evidently operates with an account of (legal) knowledge on
which safety is a necessary condition.7

4. Id. at 52.
5. Id.
6. Id., n. 61.
7. Now that Fake Cabs has been introduced and preliminarily grappled with, note that the

case from which Fake Cabs is derived—Fake Barns—originates in Alvin Goldman, Discrimina-
tion and Perceptual Knowledge, 73 J. PHIL. 771–791 (1976) (with Goldman crediting Carl Ginet
with the case). Fake Cabs is the first of several thought experiments in this paper. The success
of the thought experiments does not depend on their being empirically likely. (But consider
the more prosaic presentation in A. Duff, L. Farmer, S. Marshall & V. Tadros, 3 THE TRIAL

ON TRIAL (2007), at 91, of a case of a defendant convicted accurately on the basis of evi-
dence that though apparently sufficient at trial, turned out to be tainted or unreliable. Such
cases that bear similarities to Fake Cabs are by no means far-fetched.) Rather, by abstracting
from the untidiness of real-life cases, they serve interestingly to put pressure on concepts
germane to the project of inquiry and to elicit intuitive judgments thereon. The sharpened
conceptual awareness arising from consideration of these thought experiments can then serve
to hone normative claims about the goal or aim of legal proof in verdicts in concrete legal systems.

In Fake Cabs the relationship between truth and justification is accidental in a knowledge-
undermining way. Following the seminal paper by Edmund Gettier, Is Justified True Belief
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B.

Let us put Pardo’s notion of unsafety on display alongside a cognate notion
of safety. First, we can extract a general notion (pertaining to belief):

UNSAFETY*: In a number of similar possible worlds a subject, S, would have
believed a proposition, p, and been in error.
SAFETY*: It is not the case that in a number of similar possible worlds a
subject, S, would have believed a proposition, p, and been in error.8

For familiar reasons,9 these theses need to be refined as follows:

UNSAFETY: In a number of similar possible worlds a subject, S, would have
believed a proposition, p, on the same basis and been in error.
SAFETY: It is not the case that in a number of similar possible worlds a subject,
S, would have believed a proposition, p, on the same basis and been in error.

Second, to focus the discussion, let us put Pardo’s restricted notion of jury
unsafety on display alongside a cognate notion of jury safety:

JURY UNSAFETY: In a number of similar possible worlds the jury would have
reached the same result on the same basis and been in error.
JURY SAFETY: It is not the case that in a number of similar possible worlds the
jury would have reached the same result on the same basis and been in error.10

Given certain plausible assumptions—notably, a jury forming a belief in
the relevant legal proposition semantically expressed by its verdict—a coun-
terexample to jury safety as a necessary condition on (legal) knowledge
serves as a counterexample to safety as a necessary condition on knowledge.

C.

We can see the intuitive appeal of Pardo’s analysis by “tweaking” the facts of
Fake Cabs. Consider:

Knowledge?, 23 ANALYSIS 121–123 (1963), we can refer to such verdicts as being Gettierized.
(Importantly, my thought experiment in Section II, Insecure Mafia, is not a Gettierized verdict;
it is central to Insecure Mafia that knowledge is not undermined.) Objection: Pardo’s claim that
legal verdicts ought to be non-Gettierized is utopian: with sufficient ingenuity we can “tweak”
the facts of any otherwise unproblematic verdict to Gettierize it. Reply: Pardo is claiming that
legal verdicts ought to be non-Gettierized; not (contra the objection) non-Gettierizable—where
non-Gettierizable verdicts are verdicts with a guarantee that the facts cannot be tweaked to
Gettierize them.

8. Safety has received many different formulations—and defenses as a necessary condition
on knowledge—in the epistemological literature; cf., notably, TIMOTHY WILLIAMSON, KNOWLEDGE

AND ITS LIMITS ch. 5 (2000); and Ernest Sosa, Tracking, Competence, and Knowledge, in THE OXFORD

HANDBOOK OF EPISTEMOLOGY 264–286 (P. Moser ed., 2002).
9. See the famous “granny” case in ROBERT NOZICK, PHILOSOPHICAL EXPLANATIONS (1981).

10. One could construct like restricted notions for other legal fact finders.
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Fake Cabs* : As Fake Cabs, but the video camera filming the accident is operated
by Sam Spade, a private investigator, hired to investigate the defendant’s
conduct, with perfect discriminative abilities in picking out the defendant’s
cab.11

This tweak now makes the jury’s verdict safe: now in a number of similar
possible worlds—say, worlds in which the defendant’s cab hits the plaintiff at
a slightly different angle and/or velocity—the jury’s finding for the plaintiff
would not be in error. And now (modulo no other knowledge-thwarting
luck in the offing) the problematicalness of the verdict vanishes and it
becomes a candidate for knowledge. And we can play out this tweak—
namely, rendering an unsafe verdict safe—in a number of similar cases to
comparable effect. So I take the point to generalize. Pardo’s explanation of
the problematicalness of the verdict in Fake Cabs seems on the right lines,
and safety seems a good candidate to be a necessary condition on (legal)
knowledge.

II. LEGAL COUNTEREXAMPLE TO SAFETY AS A NECESSARY
CONDITION ON KNOWLEDGE

A.

Consider:

Insecure Mafia : The chief prosecution witness, Amoruso, an honest and reliable
citizen, is ready truthfully to provide damning evidence against the guilty
defendant, Baggio, a member of the Mafia—such evidence guaranteeing a
guilty verdict. However, Insecure Mafia, the Mafia’s rival, has reason to believe
that Baggio’s brother, Carbone, may be a member of the jury and is certain
that Carbone, if on the jury and presented with damning evidence against
Baggio, will successfully obstruct a guilty verdict. So as not to lose face (by dint
of a rival mafioso going scot-free and being seen to do so), Insecure Mafia devises
the following plan: should Carbone appear on the jury on the first day of trial,
Insecure Mafia will overnight switch Baggio for Twin Baggio (an unrelated
exact look-alike of Baggio)—Twin Baggio becomes the defendant—and will
inform only Carbone of the switch (who is no longer motivated to obstruct the
guilty verdict). Baggio has no incentive to reveal the switch, and Twin Baggio is
paid handsomely by Insecure Mafia in return for his silence. Amoruso would
then, unawares, untruthfully provide the same damning evidence against Twin
Baggio, thereby guaranteeing an unjust guilty verdict against Twin Baggio and
saving Insecure Mafia’s face—at least it would seem like a rival mafioso had been
sent down. Carbone, however, is not on the jury. At the final hurdle in the tests
for jury membership—Carbone having passed ninety-nine of the one hundred
tests—it emerges that Carbone is Baggio’s brother, and Carbone is dismissed.

11. Similar tweaks are given to Fake Barns in the epistemological literature—e.g., cloud
occlusion of the fake barns, binoculars trained rigidly on the real barn, etc.
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So the plan is not initiated, and the case proceeds normally. Amoruso provides
true damning evidence against Baggio, and the jury convicts Baggio on the
basis of Amoruso’s testimony.12

Plausibly, in this case, the jury knows that the defendant is guilty13—
therefore, modulo Pardo’s central claim, the goal or aim of legal proof has
been realized. And yet in a number of similar possible worlds the jury would
have reached the same result on the same basis (Amoruso’s testimony) and
would have been in error. That is, in this case the jury knows that the de-
fendant is guilty, but its verdict is not jury-safe. The jury has unsafe (legal)
knowledge.

B.

Objection (premise 1): The jury knows that Baggio is guilty (by Amoruso’s
testimony). And this knowledge is safe—the jury would not easily have been
in error. However, according to this objector (premise 2), the jury does
not know that Baggio is the defendant; modulo the details of Insecure Mafia,
the jury would easily have been in error, and if the man in the dock—the
defendant—had not been Baggio, the jury would still have believed he was
Baggio, and so on. So, inductively (conclusion), the jury does not, after all,
know that the defendant is guilty—no unsafe (legal) knowledge.14

Reply: The proponent of Insecure Mafia should deny premise 2; the jury
does (unsafely) know that Baggio is the defendant. How so? The proponent

12. Insecure Mafia is inspired by a case in Juan Comesaña, Unsafe Knowledge, 146 SYNTHESE

395–404 (2005) (though there are salient differences). Ram Neta & Guy Rohrbaugh, Luminosity
and the Safety of Knowledge, 85 PAC. PHIL. Q. 396–406 (2004), also concoct two putative cases
of unsafe knowledge, one of which involves a lottery. One may construct (more streamlined)
variations on Insecure Mafia involving, for example, lotteries (e.g., where the switch is dependent
on a lottery result); but my sense is that lottery cases lend an otherworldly nature to these cases.
In any event, cases of this general form seem capable of being cooked up.

13. How does Insecure Mafia (knowledge) differ from Fake Cabs (nonknowledge)? One idea
is that the threat to knowledge in Fake Cabs is actual—there really are fake cabs around the
video camera—whereas the threat in Insecure Mafia is purely counterfactual—Carbone is not on
the jury.

14. Consider: there is an opaque box into which I shall put either a frog, Kermit, or a
donkey, Eeyore. I introduce you (an honest and reliable citizen) and a third party to Kermit
but not to Eeyore. You think that I shall put Kermit in the box because I tell you, but only you,
that I will. As it happens, I flip a coin to decide which animal to put in the box. The coin lands
heads up, meaning, suppose, that I do in fact put Kermit in the box. Now you, pointing at the
box, say to the third party, “The animal in this box is smaller than a bread bin.” Does the third
party know this claim? Objection (premise 1′): The third party does safely know that Kermit is
smaller than a bread bin (by perception and my testimony). However (premise 2′), the third party
does not know that Kermit is the animal in the box. So, inductively (conclusion′), the third party
does not know that the animal in the box is smaller than a bread bin. No unsafe knowledge. And,
the objector would press, Insecure Mafia is relevantly similar (though obviously disanalogous
in some ways): “I/my” is Insecure Mafia; Kermit is Baggio; Eeyore is Twin Baggio; “you” is
Amoruso; the third party is the jury; the coin flip is the jury tests; the animal in the box is the
defendant; and “is smaller than a bread bin” is “is guilty.”
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must, plausibly, say it is a perceptual-cum-testimonial analogue of the jury’s
(unsafe) knowledge that the defendant is guilty in Insecure Mafia itself.15

III. CONCLUSION

This all suggests the following trilemma for Pardo (and how intuitively
problematic he views the outcome in Insecure Mafia will have a bearing
on which limb he takes and in what fashion): (1) retain his central claim
that (safe) knowledge16 is the goal or aim of legal proof and deny that
Insecure Mafia is a case of knowledge ;17 (2) retain his central claim that (safe)
knowledge is the goal or aim of legal proof and deny that Insecure Mafia is a
case of unsafety;18 or (3) withdraw his central claim that (safe) knowledge is
the goal or aim of legal proof. Each option has its drawbacks.
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