JUSTICE: A CONSERVATIVE VIEW

By JouN KEKES

I. Two QUESTIONS

Suppose you had the power to impose on a society one of two patterns.
In the first, good and bad things are distributed randomly across the
population. In the second, there are exactly the same good and bad things,
but good people have the good things and bad people the bad ones. Let
us call the first pattern “random,” and the second “ordered.” My first
question is: Which pattern would you impose?! I have asked this ques-
tion of many people, and I have yet to meet one who would not impose
the ordered pattern. This leads to my second question: Why is the ordered
pattern preferred?

Sophisticated people will quibble. They will say that my first question
is not well formed because it ignores complexities. They may say, for
instance, that human beings could not have only good or bad things in
their lives because good and bad things are unavoidably mixed. Success
is good but it often depends on painful effort, which is bad. Courage is
good but it can be shown only in the face of danger, which is bad. Deep
love of someone is good but it gives a hostage to fortune, which is bad.
All this is true and pedantic. Understand the first question as asking
about the preferred distribution of the most favorable good-to-bad ratio.

Another quibble is that my first question assumes that there is agree-
ment about what things are good or bad, but there is no such agreement.
If you impose on a society an ordered pattern, you in fact impose your
preferences on other people, and a decent person would not do that.
Suppose, then, that you are forced to choose because if you do not, you
will be sentenced to live in a society that conforms to the pattern you
would not choose. Moreover, it is nonsense to say that there is no agree-
ment about good and bad things. There certainly are disagreements, but
there is also much agreement. Everybody agrees that in normal circum-
stances it is better to satisfy one’s basic physiological needs than to frus-
trate them; better to be respected than humiliated; better to feel secure
than terrified; better to have an interesting than a soul-destroying job;

1 This question was suggested to me by W. D. Ross, The Right and the Good (Oxford:
Clarendon Press, 1946/1930), 138: “If we compare two imaginary states of the universe,
alike in total amounts of virtue and vice and pleasure and pain present in the two, but in one
of which the virtuous were all happy and the vicious miserable, while in the other the
virtuous were miserable and the vicious happy, very few people would hesitate to say that
the first was a much better state of the universe than the second.”
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better to like than loathe oneself; and so on and on. Understand the first
question, therefore, as being about the preferred pattern of distribution of
those good and bad things about which there is agreement in a particular
society. If you are tempted to invent extraordinary cases in which normal
preferences do not hold, resist it because such cases are irrelevant. The
first question is about the pattern preferred in normal circumstances, not
in a lifeboat, or in the Garden of Eden, or on your deathbed. And remem-
ber also that your choice of pattern is for a society in which you will not
live, so self-interest is not involved in your choice.

Yet another quibble might be to object to asking hypothetical questions.
It might be said that such questions postulate unusual situations and the
reasonable answer to them is that one does not know what one would do
in unusual situations. I have a great deal of sympathy for this. Neverthe-
less, I persevere in asking the first question because I fail to see why
conservatives, such as myself, should not be entitled to it when liberals
endlessly discuss hypothetical questions about the original position, the
veil of ignorance, ideal speech communities, the prisoner’s dilemma, the
consent of totally reasonable people, deserted islands with miraculously
available resources awaiting distribution, compulsory insurance schemes,
and the economic man, not to mention the state of nature or the social
contract.

I submit, then, that the first question is legitimate and that virtually
everyone would answer it by preferring the ordered to the random soci-
ety, and thus the second question naturally arises of what is behind this
general preference. I can now confess that the first question does not
interest me very much. I asked it merely to permit me to ask the second
question. And I want not merely to ask but also to answer it: A society
with the ordered pattern (from now on “ordered society”) is preferable
because people in it get what they deserve and do not get what they do
not deserve. The trouble with the society in which the random pattern
holds (from now on “random society”) is that people in it have no reason
to believe that their actions will lead to their goals. Hard work, intelligent
choice, and self-discipline, for instance, have exactly the same chance of
success as sloth, stupidity, and self-indulgence. The conservative view I
aim to defend is that the ordered society is just because its arrangements
increase the likelihood that good actions will be successful and bad actions
will not. To climb even further out on a limb, I also claim that reasonable
people are, in fact, committed to the conservative view, if only they would
take the trouble to think through what they believe.

II. WaY SHOULD PEOPLE GET WHAT THEY DESERVE?

Consider a simple sequence leading to an action. I am hungry, want to
eat, decide to go home for lunch, and I walk there. Implicit in the sequence
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is that I have a set of beliefs (my house is nearby, there is food in the
fridge, there are no obstacles in the way, and so on) and I have the
required capacities (I can walk, rely on my memory, estimate distance,
and the like). The sequence that precedes action, then, has the following
elements: motive, belief, capacity, goal, and decision. Each may be defec-
tive: motives may be irrational, beliefs false, capacities inadequate, goals
unattainable, and decisions wrongheaded. Suppose, however, that they
are not defective and I perform the action to which the conjunction of
these elements leads. I expect, then, that my action will be successful, that
it will achieve its goal. In simple sequences of this sort, normal people in
normal circumstances have normally good reason to suppose that the
elements are free of defect and no reason to doubt it. Their expectation
that their actions will be successful is generally reasonable. The well-
being of individuals requires that such reasonable expectations be gen-
erally met.

It would be comforting if simple sequences were adequate for the
business of living, but they are not. Complexities unavoidably arise because
it is often difficult to tell whether an element is defective. Motives conflict
and we constantly have to make choices about which of them we should
act on. We routinely have to evaluate the reliability of our beliefs on the
basis of imperfect knowledge and insufficient evidence. Our capacities
are always limited, and we have to estimate whether they are adequate
for the achievement of difficult goals. We usually have several incompat-
ible goals, and we must decide about their respective importance. But
what seems important at one time may become less so at another. The
world changes, we change, and we have to make guesses about how
these changes might affect our goals. The choices we make depend on
understanding our circumstances and what we want, all things consid-
ered, out of life, and both are unclear at the time we have to choose, and
it is even more unclear how they might be in the future. Coping with
complexities requires, therefore, in addition to getting the facts right, also
judging the significance of such facts as we have available. Good judg-
ment about such matters is difficult.

Suppose I act on the basis of a complex sequence and my judgment is
good. Might I, then, reasonably expect that my action will be successful?
No, because even if I act as reasonably as anyone in my position could, I
may nevertheless fail because others justifiably prevent me from succeed-
ing. Most of the time my success depends on the cooperation of others,
and they may have more important concerns; or they may also want what
I want and may be better at getting it; or what I want may run counter to
their interests or to the interests of an institution, cause, or collectivity
they wish to protect. More is needed, therefore, before I can reasonably
expect to get what I want, and the same, of course, is true of everyone
else. We all have to take into account that we live together in a society and
depend on the cooperation of others. The terms of cooperation, therefore,
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have to be set. In the vast majority of complex sequences, we can get what
we want only on the terms our society sets. These terms, of course, may
be more or less adequate to the purpose of maintaining the optimum
conditions in which as many of us as possible can go about getting what
we want.

Can people in general reasonably expect that their actions will be suc-
cessful if they are based on good judgment and conform to the terms set
by their society? The answer is still no, for two reasons. One is that the
prevailing terms of cooperation may be defective. I shall shortly say more
about this, but let us assume for the moment that the terms are adequate
because they set optimal conditions. The other reason why the expecta-
tion of success may be premature is that not even adequate terms of
cooperation can eliminate competition. People may fail to achieve their
goals, although they have good judgment and conform to the terms, because
they lose out in a competition with others whose judgment is also good
and who also conform to the terms. Only one person can win the race, get
the job, be the first to make the discovery, and only a few can make the
best-seller list, get elected, add to the canon, or make a lasting contribu-
tion to science. For each of those who succeed, there are many who try
and fail.? Not all goals are competitive, of course; having a good mar-
riage, enjoying nature, developing a historical perspective, and listening
to music are not. But many are, and because of them people may have
good judgment, conform to the terms, and still fail to achieve their goals.

Putting all this together, the following requirements of successful action
emerge: having good judgment; conforming to adequate terms of coop-
eration set by one’s society; and, if goals are competitive, prevailing in the
competition. The expectation of success is reasonable if these require-
ments are met. This finally allows me to make clear the point of the
preceding discussion. What I mean by saying that people should have
what they deserve is that they should succeed if their expectation of
success is reasonable. And what I mean by saying that people should not
have what they do not deserve is that they should not succeed if their
expectation of success is unreasonable. The “should” and the “should
not” above express requirements of practical reason.

Practical reason is the use of reason for making human life better. One
way of doing that is to make it more likely that good people have good,
rather than bad, things in life and that bad people have bad, rather than
good, things in life. This is what happens in an ordered society. The
reason for making a society ordered is to increase the likelihood that good
judgment, conformity to adequate terms of cooperation, and prevailing in
competition will lead to better lives. These are means derived from the

2 “Tt is not the most beautiful and the strongest that are crowned but those who compete.”
Aristotle, Nicomachean Ethics, 1099a3-4, trans. W. D. Ross, revised by J. O. Urmson, in The
Complete Works of Aristotle, ed. Jonathan Barnes (Princeton, NJ: Princeton University Press,
1984).
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history of human trials and errors for the betterment of the human con-
dition. The conservative view I am defending is that justice prevails if
these requirements of practical reason are met. This is at once the aim and
the justification of justice.

People living together in a society should, therefore, do what they
jointly can to make justice prevail, but what joint efforts can achieve is
limited. Individuals alone can make their own judgments good, and they
alone can make themselves succeed in a competition if the prevailing
terms are adequate. What can be done by joint efforts, however, is to
make adequate terms prevail, which is our next topic.

III. TErMs oF COOPERATION

There are countless terms of cooperation, and it would be futile and
tedious to try to list all of them. I shall proceed instead by calling attention
to three general types that a society can hardly do without, and then go
on to consider what these terms imply. There are, of course, others. These
terms are conventional. They embody the habits, customs, practices, and
the more or less clearly formulated rules that have emerged in the course
of a particular society’s history. The terms change, but usually slowly.
There goes with them a continuum of evaluations that range between the
extremes of good and bad, and allow many intermediate judgments in
between. The resulting evaluations praise or condemn whatever appro-
priately falls in the domain of a general type of term. They imply respon-
sibilities that people are praised for discharging or condemned for violating,
or from which, under specifiable conditions, they are exempted or excused.
They imply also the reasonable expectations of others that these respon-
sibilities will be met. And they serve as the basis on which good and bad
things are distributed in a particular society. In short, the terms of coop-
eration are conventions regulating what people should or should not
have or do in particular areas of life.

One of these terms concerns relationships. Lovers, competitors, friends,
colleagues, parents and children, teachers and students, judges and defen-
dants, physicians and patients, merchants and customers are connected
by conventional ties. These ties create responsibilities and expectations
about how people related in these ways should treat one another. The first
four of these relationships are symmetrical. Lovers, competitors, friends,
and colleagues typically have the same reciprocal responsibilities and
expectations. The next five relationships are asymmetrical because one
party has authority over the other, or provides a service the other needs,
or sells something the other wants to buy.

A second term of cooperation has to do with agreements, such as con-
tracts, promises, loans, memberships in organizations, employment, polit-
ical or legal representation of others, or holding a license to drive a car,
sell a product, or build a house. Some of these agreements are formal. The

ssaud Aussanun abpuquied Ag auljuo paysiignd £8109090525059205/2 L0 L0 1/610°10p//:sdny


https://doi.org/10.1017/S0265052506060183

JUSTICE: A CONSERVATIVE VIEW 93

responsibilities and expectations are governed by written rules and are
legally binding. Others are informal. What is owed or expected rests on a
tacit understanding of the parties. The force behind such informal agree-
ments is a shared sense of trust and mutual good will.

A third term is connected with actions that affect the security of others.
A society cannot endure unless it protects the security of those living in
it, but different societies have different conventions about how far the
protection of security should go, what violations are permissible, excus-
able, or prohibited, how people outside of the society should be treated,
what counts as cruelty, negligence, accidental injury, and, of course, how
security should be understood. Take, for instance, homicide. All societies
must have conventions about it; but conventions regarding when homi-
cide is murder and when it is excusable or justifiable vary greatly, as do
conventions regarding abortion, suicide, revenge, euthanasia, capital pun-
ishment, infanticide, and the like.

Part of the importance of these terms of cooperation, and of many
others I have not discussed, is that they establish what people in a par-
ticular society deserve. They deserve to have what the terms of their
relationships, agreements, and actions establish, and they do not deserve
to have what would violate those terms. Thus, the terms of cooperation
provide reasons for the responsibilities and the expectations that people
living together in a society have. Children deserve a decent upbringing
from their parents because that is part of how parenthood is understood
by us. Incompetent physicians deserve to lose their licenses because a
physician is assumed by us to be able to treat illness well. Murderers
deserve to be punished because that is how we go about protecting secu-
rity. These terms are not merely conventions that happen to hold in our
society. Our well-being requires that children be brought up well, that
illness be treated, and that life be protected. It is conventional how we do
these necessary things, but it is not conventional that a human society
must do them in one way or another. If they were not done in a society,
the well-being of those living in it would be badly served and the society
would disintegrate. When we say, therefore, that people deserve this or
that, what we are saying is that this is our particular way of doing what
is necessary for our well-being.?

Claims about what people do or do not deserve may be mistaken of
course. I shall consider two ways in which this may happen. One is that
the prevailing terms of cooperation are misapplied; the other is that they

3 In formulating this view, I drew on the rapidly growing body of work on what it means
to say that something is or is not deserved. See, e.g., Joel Feinberg, “Justice and Personal
Desert,” in Nomos VI: Justice, ed. Carl ]. Friedrich and John W. Chapman (New York: Atherton,
1963); William Galston, Justice and the Human Good (Chicago: University of Chicago Press,
1980); John Kekes, Against Liberalism (Ithaca, NY: Cornell University Press, 1997), chap. 6;
David Miller, Social Justice (Oxford: Clarendon Press, 1976); Michael J. Sandel, Liberalism and
the Limits of Justice (Cambridge: Cambridge University Press, 1982); and George Sher, Desert
(Princeton, NJ: Princeton University Press, 1987).
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are faulty. I discuss misapplication now and faulty terms in the next
section. Any term may be misapplied because those who apply it get the
relevant facts wrong. If a person is mistaken for a murderer, he does not
deserve to be punished. If a student passes a course by cheating, he does
not deserve credit for it. If a pretended friend is an enemy, he does not
deserve my loyalty. Even if the facts are as assumed, the terms may be
misapplied by getting wrong the proportion of what is deserved. A novel
may deserve good reviews, but not the National Book Award. A thief may
deserve a term of imprisonment, but not to have his arm cut off. A
physician may deserve payment for services rendered, but not the deed
to my house. Mistakes of fact and proportion lead to people’s getting
good or bad things they do not deserve at all or to their getting more or
less than they actually deserve.

A less obviously detectable mistake is to be wrong about the goodness
or badness of particular relationships, agreements, or actions. Because
what is taken to be good or bad is in fact not, people are rewarded or
punished when they do not deserve it. Those who suppose that telling a
lie is always wrong, that contracts between employers and employees are
always exploitative, or that suicide is murder are wrong because they
suppose that what may be morally excusable is always bad. Similarly
mistaken are the suppositions that frugality is a sign of virtue, that flog-
ging children is good for their character, and that belief in God makes
people virtuous.

Terms of cooperation are associated with a wide array of relationships,
agreements, or actions which are judged by a society to be good or bad.
These terms are not invalidated if some few of the judgments conven-
tionally made within them turn out to be mistaken about what is good or
bad. The mistakes call for the correction of some conventional beliefs and
practices, but they leave the large remaining part of that term intact. It
may happen, of course, that not merely a few but most applications of the
term are mistaken. Then the term must be regarded as faulty in its entirety,
and it should be abandoned. This is just what happened, or should have
happened, to magic, astrology, and human sacrifice.

Another kind of mistake, much closer to home, is to suppose that there
is no special reason needed for the distribution of good and bad things.
One way of making this mistake is to suppose that everyone is equally
deserving of the good things in life and that the bad things are burdens
that we all have to bear equally. To appreciate the force of this familiar but
nevertheless mistaken claim, it should be remembered that the distribu-
tion of good and bad things we are discussing includes only those about
which there is agreement in a society. Opinion is divided on whether
owning a cat is good or bad. But there can be no reasonable disagreement
about it being good to satisfy one’s basic physiological needs. The mis-
taken claim, then, is that everyone in a society is equally deserving of
those good things that everyone there regards as good and everyone is
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obliged to carry a fair share of the generally agreed upon onerous bur-
dens. If asked why good and bad things are equally deserved, the usual
answer is that everyone has the same basic moral worth, or that everyone
is entitled to the same basic respect, or that everyone has the same basic
freedom and welfare rights.*

This is one of the passionately held shibboleths of our egalitarian age. It
comes packaged in a self-righteous, moralistic rhetoric that maligns doubt
as indecent.® But those whose critical faculties are not numbed by the cease-
less repetition of these catchphrases will recognize their absurdity. They
will ask how apparently reasonable and well-educated people trained to
think analytically and critically could believe that terrorists and hostages,
felons and their victims, friends and enemies of one’s society, evildoers and
decent, law-abiding citizens have the same basic moral worth, are entitled
to the same basic respect, should enjoy the same basic freedom and wel-
fare rights, and deserve to have the same good and bad things.

The familiar indignant reply is that they believe no such things. What
they believe is that there is a presumption in favor of everyone being
equally deserving. The presumption can be defeated, and it is defeated in
the case of terrorists, felons, and other malefactors. But this presumption
flies in the face of facts whose denial is absurd. Human beings differ in
their characters, circumstances, talents and weaknesses, capacities and
incapacities, and virtues and vices; in their moral standing, political views,
religious convictions, aesthetic preferences, and personal projects; in how
reasonable or unreasonable they are, how well or badly they develop
their native endowments, how much they benefit or harm their society,
and how hardworking or disciplined they were in the past and are likely

41 am, of course, referring to egalitarian theories of justice. This is not the place for a
detailed criticism of them. I offer such criticism in The Illusions of Egalitarianism (Ithaca, NY:
Cornell University Press, 2003).

5 For instance, “All humans have an equal basic moral status. They possess the same
fundamental rights, and the comparable interests of each person should count the same in
calculations that determine social policy. . . . These platitudes are virtually universally affirmed.
A white supremacist or an admirer of Adolf Hitler who denies them is rightly regarded as
beyond the pale of civilized dialogue.” Richard Arneson, “What, If Anything, Renders All
Humans Morally Equal?” in Singer and His Critics, ed. Dale Jamieson (Oxford: Blackwell,
1999), 103. “We cannot reject the egalitarian principle outright, because it is . . . immoral that
[the government] should show more concern for the lives of some than of others.” Ronald
Dworkin, Sovereign Virtue (Cambridge, MA: Harvard University Press, 2000), 1. “[A] distri-
bution of wealth that dooms some citizens to a less fulfilling life than others, no matter what
choices they make, is unacceptable, and the neglect of equality in contemporary politics is
therefore shameful.” Ronald Dworkin, “Equality —An Exchange,” Times Literary Supplement
(December 1, 2000), 16. “Some theories, like Nazism, deny that each person matters equally.
But such theories do not merit serious consideration.” Will Kymlicka, Liberalism, Community,
and Culture (Oxford: Clarendon Press, 1989), 40. “Any political theory that aspires to moral
decency must try to devise and justify a form of institutional life which answers to the real
strength of impersonal values” and “impersonal values” commit one to “egalitarian impar-
tiality.” Thomas Nagel, Mortal Questions (Cambridge: Cambridge University Press, 1979).
All critics of egalitarianism then fail in moral decency. Just imagine the wave of indignation
that would descend on someone who would dare to say such things about defenders of
egalitarianism.
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to be in the future; and they differ also in the relationships they have, the
agreements they have made, and the effects of their actions on the secu-
rity of others. In view of these and other differences, surely the reasonable
presumption is that there is an overwhelming likelihood that different
people will deserve different things.

The implausibility of the egalitarian presumption is compounded if it
is asked who should distribute what people deserve. Should parents
regard their own and other people’s children as equally deserving of the
benefits they can bestow on them? Should married couples treat each
other and strangers as equally deserving? If, by way of avoiding such
absurdities, it is said that the egalitarian presumption is meant to guide
the government, not individuals, then no less damaging absurdities fol-
low. A government betrays its most elementary responsibility if it pro-
ceeds on the presumption that citizens and foreigners, law-abiding and
criminal citizens, defenders and subverters of the society are equally
deserving. The questions grow in number and urgency when it is asked,
as it must be, what reasons might be good enough to count against the
egalitarian presumption. If differences in morality, reasonability, law-
abidingness, and citizenship count, then virtually nothing remains of the
presumption since the great and undeniable differences among people in
these respects constantly defeat the presumption. And if these differences
are said not to count, then what would justify the government in ignoring
them in the distribution of good and bad things at its disposal?

The conservative view is that the time has come to consign this egali-
tarian shibboleth to the dust heap of history, where it will join other
passionately held follies of other ages, such as the divine rights of kings,
classless society, possession by the devil, planned economy, damnation
outside the church, and an idyllic prehistoric society from which civili-
zation has caused us to fall farther and farther. What should take the place
of this absurd belief about what people deserve is the recognition that
different people deserve different things and any claim that people deserve
this or that must be backed by reasons. I have been arguing in this section
that the reasons must be derived from the terms of cooperation that
prevail in a society. The reasons are good if they are free of mistakes in
fact, proportion, the identification of good and bad things, and in missing
the central importance of individual differences. It must be recognized,
however, that even if good reasons of this kind are given in support of
claims about what individuals deserve, the claims may still fail because
the terms of cooperation that prevail in a society and from which these
reasons are derived may be faulty.

IV. THE JUSTIFICATION OF TERMS OF COOPERATION

An often heard objection to conservatism is that it is committed to the
mindless perpetuation of the conventions that happen to prevail in a
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particular society. There may have been conservatives who actually held
this commitment, but, if they did, they should not have. What conserva-
tives should be committed to is the perpetuation of conventions that have
endured for a considerable length of time, measured in decades or more
rather than months, because people have voluntarily adhered to them—
and have been right to do so because the conventions have made their
lives better.® I shall say that conventions that meet these criteria (endur-
ance, voluntary adherence, and contribution to well-being) have stood
the test of time.

Terms of cooperation are conventions, and their justification depends
on whether they have stood the test of time. There are deplorable, coer-
cive, unfair, exploitative, ignorant, and stupid conventions, and they fail
the test of time. Since the conservative view is that justice consists in
people having what they deserve and not having what they do not deserve,
and since terms of cooperation that fail the test of time fail to distribute
good and bad things according to what people deserve, conservatives are
committed to abandoning or reforming unjust terms of cooperation and
to perpetuating just ones if, and only if, they have stood the test of time.

One crucial task conservatives have in justifying terms of cooperation,
therefore, is to provide reasons for thinking that adherence to them con-
tributes to human well-being. These reasons emerge from reflection on
life in a good society, by which I understand a society that protects the
conditions in which people can make good lives for themselves. Or, to put
it in another way, if individual lives go badly in a good society, it is not
because of adverse social conditions but because of personal failure or
misfortune. Good societies are cohesive and enduring partly because their
members largely agree about what they owe one another, what sorts of
lives are good or bad, and what are many of the good and bad things that
tend to make lives good or bad. Their agreement rests on shared values,
and the prevailing conventions embody them. These values have endured
and members of the society express in their terms what they want, and
the conventions govern permissible and impermissible ways of trying to
get it. Individuals make sense of their lives partly in the conventional
framework of their society.

One of the benefits a good society provides is order. A good society
makes it possible for its members to have reasonable expectations about
each other’s conduct. These expectations rest on the justified assumption
that fellow members are most of the time guided by the same conven-
tions. Thus, they know what counts as kind or cruel, routine or excep-
tional, appropriate or inappropriate in countless different contexts, such
as marriage, child-raising, employment, competition, joking, electioneer-
ing, quarrelling, and so on. This knowledge comes from a shared moral

¢ For a full defense of conservatism, see John Kekes, A Case for Conservatism (Ithaca, NY:
Cornell University Press, 1998).
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education, which is the usually informal initiation into the prevailing
conventions. As a result, members of the society can count on each other
because there is a social bond between them. They recognize each other
as having the same allegiances. Their individual identity is partly defined
by their shared conventions, including the shared terms of cooperation.

If you doubt that this picture fits American society, consider this ran-
dom list of our shared conventions to assuage your doubt. Parents are
responsible for their children; breaking a promise requires excuse; poli-
ticians speaking in their public capacity should not lie; winners must not
gloat over losers; people ought not brag about their talents; a life of
idleness is wrong; following one’s conscience is right; eating people is
wrong; one must not torture animals; parents should not have sexual
intercourse with their children; disagreements should not be settled by
violence; people ought to be allowed to express unpopular views; it is
wrong to spread malicious lies about rivals; permission must be asked
before borrowing anything; handicapped people should not be ridiculed;
white lies are permissible; we should not publicly rejoice in our enemy’s
misfortune; deliberate cruelty is wrong; one should be loyal to friends;
confidential information should not be made public; courage, honesty,
and fairness are good, and their opposites are bad.

This list is not exhaustive or representative. The items on it are more or
less randomly selected, and many of them are uncodified. They are often
held unconsciously, and conformity to them is usually habitual. People
often go against these conventions, but when they do they can normally
be shown, in a cool moment, the wrongness of their actions. Habitual
violators of these conventions are regarded as immoral or abnormal.

No society is perfect, of course. None can dispense with the need for
improvement, and that is true of American society as well. The prevailing
conventions should always be open to change, and are always likely to be
changing in one respect or another. Nonetheless, there must also be con-
tinuity, because the reasons for change depend on criticizing some pre-
vailing convention in terms of other prevailing conventions, which are
thought to be deeper or more important. Our society is presently in moral
turmoil about abortion and euthanasia. A significant feature of these con-
troversies is that both sides try to justify their position by appealing to
conventions they can assume to be generally shared, even by their oppo-
nents. Supporters of abortion and euthanasia appeal to freedom rights;
opponents appeal to the importance of protecting life.

At this point, the objection is likely to be made that the conservative
attempt to provide reasons for terms of cooperation is circular, question-
begging, and hence a failure. According to the conservative view, it may
be objected, justice consists in people having what they deserve and not
having what they do not deserve; what is or is not deserved is said to
depend on the prevailing terms of cooperation; and these terms are
explained by the conventions governing relationships, agreements, and
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actions that affect the security of others. But how could it be decided, on
this view, whether the terms of cooperation are themselves just? On what
grounds could the prevailing terms be criticized if they are conventional
but unjust? This objection, however, is misplaced; the answer to it is
obvious, and follows from what has already been said.

Terms of cooperation could be criticized on the grounds that they rest
on some mistake of fact, proportion, identification of good and bad things,
or the recognition of relevant individual differences, and that the mistake
prevents people from having what they deserve or not having what they
do not deserve. Master-slave relationships are prejudice-ridden because
they wrongly suppose that slaves are inferior to masters. Marriage con-
tracts in which the husband acquires control over the wife’s property are
unfair because they falsely deny the wife’s capacity to make reasonable
decisions. The punishment of theft by cutting off an arm is deplorable
because of its disproportionality. Depriving people of the fruits of their
work in order to benefit those who do not work although they could is
wrong because it ignores the difference in what they deserve. In all these
cases, the terms governing the distribution of benefits are unjust because
they lead to people having more or less than what they deserve. The bases
for these criticisms are the mistakes on which the terms of cooperation
appealed to rest.

It must be acknowledged, of course, that there may be serious disagree-
ments about whether or not a particular term of cooperation is mistake-
free. These disagreements, however, concern the question of what is
deserved. They arise because, and only because, the parties to them accept
the conservative view that justice depends on people getting what they
deserve and not getting what they do not deserve. The existence of such
disagreements thus strengthens, rather than weakens, the conservative
view.

The conservative view, therefore, should not be understood as advo-
cating that what people deserve depends merely on the prevailing terms
of cooperation. The conservative view is that what people deserve depends
on those prevailing terms that are free of mistakes in fact, proportion,
identification, and the recognition of individual differences. That it is
reasonable to maintain terms of cooperation that are mistake-free and
have passed the test of time—those that endure, are voluntarily adhered
to, and contribute to the well-being of members of a society —may be the
conservative view, but it is also the view that reasonable people are likely
to share.

V. Is THE CONSERVATIVE VIEW PRACTICAL?

It has been said by more than one critic that the distribution of
good and bad things on the basis of what people deserve is imprac-
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tical.” One reason critics give is that in contemporary Western societies
there is no agreement about what a good life is. There are many concep-
tions of a good life; what people are thought to deserve depends at least
partly on which conception is accepted; consequently, there is bound to be
much disagreement about what people deserve. The problem is exacer-
bated by the fact that what people deserve partly depends on their beliefs
and efforts, and these are not open to observation. It is unrealistic to
suppose that political decisions about the distribution of good and bad
things could take such subjective factors into account.

This objection rests on two assumptions that have led to misunder-
standing the conservative view: one is that what people deserve depends
on their personal qualities; the other is that the distribution of deserved
good and bad things is the responsibility of the government. Both assump-
tions are mistaken, but neither is totally mistaken. Personal qualities may
provide reasons for saying that people do or do not deserve something,
but they are merely one possible kind of reason among many. The gov-
ernment does have responsibility for distributing some deserved good
and bad things, but there are many others distributed by civic institutions
that function independently of the government.

The reasons I have given for the distribution of what people deserve
were derived from terms of cooperation governing relationships, agree-
ments, and actions affecting security. Personal qualities—virtues and vices,
for instance—may be reasonably added to the three I have considered.
But even if it were true that there are great practical difficulties in
ascertaining what personal qualities people have, this is not true of their
relationships, agreements, and actions. The latter are open to public obser-
vation, and there is no greater practical difficulty in identifying them than
there is in identifying countless other features people have.

It adds to the implausibility of this objection that it is often possible to
identify personal qualities, even though they have a subjective dimen-
sion. What, according to this objection, runs into insuperable practical
difficulty is routinely done by families, teachers, coaches, selection com-
mittees, employers, and countless other people who are charged with
making judgments about the personal qualities of some people. These
judgments, of course, can be good or bad. If they are good, the alleged
practical difficulties have been overcome. If they are bad, it need not be
because practical difficulties stand in the way.

This last rejoinder, however, will be regarded as irrelevant because of
the second mistaken assumption on which the objection rests. If the dis-
tribution of deserved good and bad things were the responsibility of the
government, then the success of individuals in identifying personal qual-

7 “The idea of rewarding desert is impracticable.” John Rawls, A Theory of Justice
(Cambridge, MA: Harvard University Press, 1971), 312. See also Friedrich A. Hayek, The
Constitution of Liberty (Chicago: University of Chicago Press, 1960), chap. 6.
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ities would be irrelevant. The question then is whether governments, not
individuals, can succeed in formulating policies about the distribution of
good and bad things on the basis of personal qualities. The answer to this
question is twofold. First, as we have seen, the distribution of deserved
good and bad things is not based exclusively on personal qualities; it is
also based on the relationships, agreements, and actions of the recipients.
Second, the distribution of deserved good and bad things is not the
exclusive prerogative of the government; the institutions of a civil society
have a very large role in it.

These institutions are families, schools, universities, corporations, ath-
letic competitions, small businesses, orchestras, museums, quiz shows,
honor societies, foundations, committees that award prizes, parole boards,
neighborhood groups, arbitration panels, and many other more or less for-
mal associations of people that stand between the private concerns of indi-
viduals and the political responsibilities of the government. They distribute
money, honors, status, prestige; they distinguish between excellence, medi-
ocrity, and deficiency; they set standards and evaluate performance by them;
they assign rewards and mete out punishments; they have ways of recti-
fying violations of their procedures and standards; and they continually
face and resolve disputes among their members about these matters. The
institutions of a civil society, therefore, routinely identify personal quali-
ties relevant to their concerns, and, of course, they do the same with the
relevant relationships, agreements, and actions of their members.

Even if it were true, therefore, that practical difficulties prevent the
government from knowing what the deserved distribution of good and
bad things is, the same would not be true of the institutions of a civil
society. But, of course, the government can also do what these institutions
do. The government has no great practical difficulty in identifying some
requirements of relationships, such as marriage, parenthood, or citizen-
ship; of agreements, such as taking out a mortgage, enlisting in the army,
buying a car, or being a patient in a hospital; and of actions affecting the
security of others, such as driving a car, having a fight, or owning a gun.
All these cases may constitute reasons for the distribution of good and
bad things. There is, therefore, no good reason to suppose, as this objec-
tion does, that distribution based on what people deserve is vitiated by
great practical difficulties.

An entirely different kind of objection to the practicality of the conser-
vative view is that it is unrealistically optimistic. It supposes that if terms
of cooperation are free of mistakes and have stood the test of time, then
justice will prevail because there will be no obstacles left to people’s
having what they deserve and not having what they do not deserve. This
supposition is false, it will be objected, because it ignores human wick-
edness that often leads people to act unjustly, the scarcity of resources that
may make it impossible for people to have what they deserve, and the
contingency of life that may result in undeserved misfortune.
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There is a great deal to this objection. Wickedness, scarcity, and con-
tingency undoubtedly stand in the way of justice, and this has an impor-
tant effect on how the conservative view should be understood. This view
is not the description of any existing society. It is a description of what a
society would be like if it were just. It is perfectly compatible with this
description to acknowledge that wickedness, scarcity, and contingency
are likely to be permanent obstacles to a society’s actually being just. This,
however, does not make the conservative view impractical. On the con-
trary, it provides a special impetus for trying to make one’s own society
as just as possible in the face of these obstacles. In order to come closer to
this highly desirable goal, it must be recognized that justice has two
aspects.

One is the distribution of good and bad things, which is what I have
been discussing up to now. The other is the rectification of injustice that
is bound to occur in distribution as a result of wickedness, scarcity, and
contingency. The standard to which just distribution and rectification
should aim to conform is that the good and bad things in life should be
proportional to the goodness or badness of their recipients.

The fact remains, however, that this standard is unattainable because
the human condition stands in the way. Scarcity limits just distribution
through the insufficiency of available resources. No matter how strong is
the commitment to just distribution, if there is not enough money, food,
medicine, prison space, police protection, or hospital care available, peo-
ple cannot have what they deserve. Rectification is concerned with cor-
recting unjust distribution. Its purpose is to make good and bad things
proportional to what is deserved.

Disproportionality, however, is often an insurmountable obstacle to
rectification. Some forms of injustice cannot be rectified. Nothing could
compensate people who sacrificed their lives for a noble cause, who were
blinded or disfigured in an accident for which they were not responsible,
or who were forced to spend the best years of their lives in concentration
camps on trumped-up charges. Nor is there a proportional punishment
for mass murderers, torturers, or fanatics who destroy great works of art.
Nothing could redress such imbalances because no punishment could be
commensurate with what is deserved by these evildoers. Disproportion-
ality, therefore, unavoidably limits efforts at rectification.

Wickedness seems to be another obstacle to justice. The same familiar
vices recur throughout recorded human history. Cruelty, greed, destruc-
tiveness, selfishness, malevolence, envy, fanaticism, and racial, religious,
and ethnic prejudice have motivated people in very different times, places,
and circumstances. There is no reason to suppose that in this respect the
future will be different from the past. No doubt, the forms in which these
and other vices are and will be expressed are bound to change, but they
will be expressed and they will inflict much injustice on innocent victims.
There are, of course, also virtues, but they coexist with the vices in any

ssaud Aussanun abpuquied Ag auljuo paysiignd £8109090525059205/2 L0 L0 1/610°10p//:sdny


https://doi.org/10.1017/S0265052506060183

JUSTICE: A CONSERVATIVE VIEW 103

given society and often in the same person. If vices are part of human
nature, as virtues are, then they cannot be eliminated from the human
repertoire. The best we can do is to limit their scope.

But even if, per impossibile, scarcity and wickedness could be overcome
in some way, the contingency of life will remain and it will be responsible
for much misfortune befalling undeserving victims. Lightning will strike,
buildings will collapse, volcanoes will erupt, earthquakes will occur, can-
cer will strike, metal fatigue will make bridges collapse, viruses will
mutate and invade the human immune system, cars, ships, and airplanes
will crash, and so on and on.

As a result, the conservative view should not be understood as having
the unattainable aim of making society just, but as having the much more
modest aim of making society as little unjust as scarcity, wickedness, and
contingency allow. The aim is to decrease imperfection, not to achieve
perfection. That is a realistic aim that cannot be convicted of undue
optimism.

VI. IMPLICATIONS

The conservative view of justice has implications for many actual or
possible policies of the government. I will now venture a few remarks
about its implications for taxation and prosperity, but I do so hesitantly
because I can claim no expertise in policymaking. To begin with taxation,
I take it that everyone agrees that tax laws need justification. Let us ask
what such justification or criticism may be of tax laws affecting individ-
uals. (I ignore businesses and other organizations.) Levying taxes on the
legitimate income of individuals means that individuals must give up a
portion of what they deserve to have. This requires justification, and the
government bears the burden of providing it. Part of the justification is
the tacit agreement that the government provides services that people
need and want, even if they do not use them personally, and they must
pay for them.

The government provides one kind of service that all reasonable citi-
zens benefit from. In a large society, such as that of the United States,
individual well-being requires the protection of security, the maintenance
of infrastructure and a legal system, the negotiation of treaties, and so
forth. Since everybody benefits from such services, everybody should pay
for them. Taxation for this purpose seems to me justified. The government
also provides services that people may reasonably choose not to use
because they are willing to do without the benefits, or because they prefer
the services of private firms. Social Security, unemployment insurance,
Medicare, various publications, licenses, TV channels, and so on, accord-
ing to the conservative view, should be paid for by taxing only those who
choose to use them in the present or the future. A third kind of service the
government provides is help for those who are in need because of pov-
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erty, illness, misfortune, or some other reason. From the mere fact that
people are in need it does not follow that they deserve to be helped or that
other people deserve to be deprived of a portion of their legitimate income
in order to help them. The needy deserve help only if the creation of their
need is not their fault and if others have an obligation to provide the help
at considerable cost to themselves and over and above their other obli-
gations. Egalitarians favoring existing welfare policies ignore the ques-
tion of fault and take for granted that there is an obligation to help
without explaining its basis.® According to the conservative view, taxa-
tion for this purpose is unjust because it deprives people of what they
deserve to have in order to give it to others without inquiring whether
they deserve it. This implication of the conservative view will outrage
many people. It might mitigate their outrage to realize that the implica-
tion is not that people have no obligation to help others, but only that the
obligation, if there is one, has not been derived from justice. Whether it

8 “Non-utilitarian moralities with robust substantive equality ideals cannot be made coher-
ent.” Arneson, “What, If Anything, Renders All Humans Morally Equal?” 126. “The justi-
fication of the claim of fundamental equality has been held to be impossible because it is a
rock-bottom ethical premise and so cannot be derived from anything else.” Brian Barry,
“Equality,” Encyclopedia of Ethics, ed. Lawrence C. Becker and Charlotte B. Becker (New
York: Garland, 1992), 324. “Equality is one of the oldest and deepest elements in liberal
thought and it is neither more nor less ‘natural” or ‘rational’ than any other constituent in
them [sic]. Like all human ends it cannot be defended or justified, for it is itself which
justifies other acts.” Isaiah Berlin, “Equality,” Concepts and Categories, ed. Henry Hardy
(London: Hogarth, 1978), 102. Equality “is not grounded on anything more ultimate than
itself, and it is not demonstrably justifiable. It can be argued further against skeptics that a
world with equal human rights is a more just world . . . a less dangerous world . . . and one
with a more elevated and civilized tone. If none of this convinces the skeptic, we should turn
our back on him and examine more important problems.” Joel Feinberg, Social Philosophy
(Englewood Cliffs, NJ: Prentice-Hall, 1973), 94 (emphasis in original). “Every plausible
political theory has the same ultimate source, which is equality. . . . A theory is egalitarian . . .
if it accepts that the interests of each member of the community matter, and matter equally. . . .
[1]f a theory claimed that some people were not entitled to equal consideration from the
government, if it claimed that certain kinds of people just do not matter as much as others,
then most people in the modern world would reject that theory immediately.” Will Kymlicka,
Contemporary Political Philosophy (Oxford: Clarendon Press, 1990), 4-5. Another author says
that he will explore a “type of argument that I think is likely to succeed. It would provide
a moral basis for the kind of liberal egalitarianism that seems to me plausible. I do not have
such an argument.” This does not stop him, however, from claiming that “moral equality,
[the] attempt to give equal weight, in essential respects, to each persons’ point of view ...
might even be described as the mark of an enlightened ethic.” Nagel, Mortal Questions, 108
and 112. Years later he says: “My claim is that the problem of designing institutions that do
justice to the equal importance of all persons, without unacceptable demands on individ-
uals, has not been solved,” but he nevertheless “present[s] a case for wishing to extend the
reach of equality beyond what is customary in modern welfare states.” Nagel, Equality and
Partiality, 5. “Essential equality is . . . equality of consideration. . .. [O]f course none of this
is literally an argument. I have not set out the premises from which this conclusion follows.”
Rawls, A Theory of Justice, 507, 509. Another author offers “a coherent, systematic, non-ad
hoc method for accommodating, explaining, and ultimately guiding our egalitarian judg-
ments. . .. [A]lthough I think most of the arguments that have been offered against equality
can be refuted, let me emphasize that this book is neither a defense, nor an attack on, the
ideal of equality. I do not address the question of whether one should care about inequality.”
Larry Temkin, Inequality (Oxford: Oxford University Press, 1993), 5-6.
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can be derived from justice or from something else, such as benevolence,
pity, prudence, or decency, I leave as an open question that those who
favor the policy have the burden of answering.

I need now to say something about prosperity. Prosperity is clearly a
good thing, but it is overrated. Individual well-being does not depend on
living in a prosperous society, and it depends on many social and indi-
vidual goods that are not economic (so that prosperity cannot provide
them). What individual well-being requires is to have sufficient resources
for living in a particular way, not the amplitude of resources that pros-
perity implies. The individual goods needed for well-being vary from life
to life and from society to society, but there are some social goods that are
necessary regardless of how well-being is understood. Without security,
freedom, justice, order, health, division of labor, cooperation, and so forth,
well-being is impossible. It is, therefore, a bad mistake to suppose that the
well-being of individuals in a society can be measured by the prevailing
prosperity. The prosperous life of Al Capone and the prosperous society
of Nazi Germany were bad, and lives and societies can be good even if
only merely adequate resources are available.’

A further implication of the conservative view concerns social change.
All societies are always changing because the conditions to which people
have to respond change. A society cannot endure unless it adjusts itself to
new circumstances. Having some control over change requires asking
and answering the questions of what makes change desirable and to what
should the change lead. The conservative answer is that it is desirable to
change if the prevailing conventions are not mistake-free or no longer
pass the test of time. And the change should be to a revised form of the
same convention that does not have the shortcomings of its predecessor.
The reason for change, then, is to remedy the specific shortcomings of a
specific convention. The conservative view is that change should be incre-
mental, piecemeal, specific, and as little as is sufficient to remedy the
shortcoming that prompts it.

Part of the significance of this conservative attitude toward social change
emerges by noticing what it does not involve. It does not involve change
according to a theory, an overall design, a general plan, the approxima-
tion of a distant goal; it does not involve wholesale changes, or abandon-
ing conventions that have no discernible shortcomings, or change simply
to try something new. The conservative view is that unless there is a
shortcoming, there is no reason to change, and when there is no reason to
change, there is reason not to change. The justification of this view is
simply to point out that because the prevailing conventions are mistake-
free, pass the test of time, are tried and true, command the allegiance of
people, and set terms for agreements, relationships, and actions affecting

° See Harry Frankfurt, “Equality as a Moral Ideal,” in his The Importance of What We Care
About (Cambridge: Cambridge University Press, 1988).
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the security of others, they have advantages that theories, overall designs,
distant goals, and new possibilities lack. It is never reasonable to abandon
satisfactory actualities in the present for the sake of uncertain possibilities
in the future.

It may happen, of course, that the bulk of the conventions prevailing in
a society are seriously defective. In that case, conservatives of course
would not be in favor of maintaining them. Societies may be rotten through
and through, as we know well from history, and then they should go
under. To admit this is damaging only for a view that favors maintaining
conventions simply because they have endured. This, however, is not the
conservative view. The conservative view is to favor only those conven-
tions that are reasonably regarded as mistake-free and passing the test of
time.

Yet another implication of the conservative view is that the content of
justice is likely to differ from society to society, or indeed, with the pas-
sage of time, within one and the same society. A society aiming to be just
is committed to its members” having what they deserve and not having
what they do not deserve. But what is and is not deserved depends on the
prevailing conventional terms of cooperation. Different societies are likely
to have different conventions about relationships, agreements, and actions
affecting the security of others, and the conventions are likely to change
with time in all societies. Commitment to justice, therefore, is not com-
mitment to rules or principles that can be set a priori or with finality. It is
commitment to treating people as they deserve to be treated, while rec-
ognizing that what they deserve depends on variable and changing con-
ventions that are mistake-free and pass the test of time. It is necessary for
justice that there be such conventions, but it is not necessary that these
conventions should have the same content in all societies.

The last implication of the conservative view I shall mention here is that
justice is essentially inegalitarian. Justice has to do with the distribution
of what people deserve, and what they deserve is different because they
have different relationships and agreements, and because their actions
affect the security of others differently. To be sure, conservatives could
agree that justice requires treating equals equally and unequals unequally.
The crucial question, however, is about the respect in which people are
supposed to be equal or unequal.'® If that respect is what they deserve,
then it will happen only rarely and exceptionally that they deserve to be
treated equally. The conservative view of justice is thus incompatible with
all egalitarian views of justice. Moreover, if the conservative view is right
in stressing the essential connection between justice and what people
deserve, then egalitarian views, ignoring that essential connection, cannot

10“All men think justice to be a sort of equality. . .. But there still remains a question:
equality or inequality of what?” Aristotle, Politics, 1282b16-22, trans. B. Jowett, in Barnes,
ed., The Complete Works of Aristotle.
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even qualify as views of justice. Since the most widely accepted current
views of justice are egalitarian, the prevailing consensus about justice is
basically mistaken.

Egalitarian views advocate the redistribution of economic resources in
order to decrease the difference between the rich and the poor. They thus
advocate taking resources from people who have more and giving them
to those who have less without asking whether the first deserve what
they have and whether the second deserve to get what egalitarians want
to give them. Proceeding this way may conceivably be justified, but its
justification cannot be that justice requires it. If egalitarians had the cour-
age of their convictions, they would simply provide such justification as
they can instead of misappropriating justice and hanging it as a label on
the unjust policy they advocate.

VII. CoNCLUSION

I hope it will not be thought that in presenting the conservative view I
have offered a theory of justice. I do not think that we need such a
theory."! What we need is to remind ourselves of what we already know:
justice is when people have what they deserve and do not have what they
do not deserve. And that we do know this is shown, for instance, by the
fact that virtually everyone prefers the ordered society to the random one.
We prefer it because it is just, whereas the random society is unjust. That
this is a reason for our preference is obscured from us by the pervasive
egalitarian rhetoric. What I have been doing is “assembling reminders for
a particular purpose.”'? Reminders can be what they are only if people
already know what they are reminded of. And they do know what I have
been saying about justice: everybody knows that our imperfect world
would be better if the good and bad things of life were proportional to the
goodness or badness of their recipients. Justice aims to make the world
less imperfect. Working for that aim does not call for revolution or radical
social change, and certainly not for a theory of justice. It calls for small,
everyday efforts, political or personal, to correct injustice.’> We can do
that because we all know in our society what injustice is in a very large
number of cases. That in some cases we are not sure, or that people in

1 By a theory of justice I mean a structured argument that begins with well-established
premises and deduces from them the conclusion of what justice must be if the premises are
true. The most notable attempt to provide such a theory is John Rawls’s. The attempt does
not succeed. See my The Illusions of Egalitarianism (Ithaca, NY: Cornell University Press,
2003), esp. chap. 4.

12 “The work of the philosopher consists in assembling reminders for a particular pur-
pose.” Ludwig Wittgenstein, Philosophical Investigations, no. 127, trans. Elizabeth Anscombe
(Oxford: Blackwell, 1958).

13 “He who would do good to another, must do it in Minute Particulars / General Good
is the plea of the scoundrel hypocrite & flatterer.” William Blake, “Jerusalem,” chapter 3,
plate 55, II. 60-61.

ssaud Aussanun abpuquied Ag auljuo paysiignd £810909052505920S/£ L0 L0 1/610°10p//:sdny


https://doi.org/10.1017/S0265052506060183

108 JOHN KEKES

Timbuktu, Tehran, or Tianjin might disagree, affects what we know as
little as the occasional optical illusion affects the reliability of what we see.
This is behind the claim I made at the beginning that reasonable people
already hold what I have called the conservative view of justice. If they
would only think through their own beliefs, they would realize this. The
reminders I have assembled in this essay have the particular purpose of
aiding that realization.
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