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legal responses to, 361-362, 364
against oil exploration activities, 359,
362-364
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impact of commissions of inquiry on,
295-306
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in international criminal justice, 333, 335,
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interpretation of, 146
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362 n. 8
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in, 204-205
Antonetti, Judge, 353 n. 40
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interlocutory, 352 n. 37
Applicable law, determination of, commis-
sions of inquiry on, 293
Arab Charter of Human Rights, on derogation
of human rights, 201, 202
Arbitration
by commissions of inquiry, 290-291
human rights considerations in, 379
by Netherlands against Russia over Arctic
Sunrise, 359, 362, 364, 365-374,
382-383
human rights considerations, 378-379,
382, 383
provisional measures in, 365-366,
369-374
Arctic region
claims to continental shelves of 11, 363
n. 11
EU concerns on environmental protection
of, 363 n. 13
oil exploration activities in, activism
against, 359, 362-364
Arctic Sunrise dispute, 359, 362-365
arbitration procedures, 359, 362, 364,
365-374, 382-383
human rights considerations, 378-379,
382, 383
piracy charges, 376-378
Articles on the Responsibility of International
Organizations (ARIO), 183
Asselt, Harro van, 6, 9—10
Astronomical time, 94
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policies, EU harmonization of, 240
procedures
human right of access to, 236-237, 242
length of, 242-243
see also Protection
Atemporality, in concept of law, 93, 95, 96,
97-98, 99, 116
Atkin, Lord, 334 n. 6
Atrocities, occurrence of, 342
Attacks
terrorist
imminence of, 205
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and normalcy, 320

Australia, Racial Discrimination Act 1975,
313n.8

Authority, delegations of, by courts, 208
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Bagshaw, S., 238 n. 81

Bahrain commission of inquiry, 296

Bali Action Plan (2007), 267

Bartolus de Sassoferato, 110

Bassouini, M.C., 303, 305 n. 100, 309

Behavioural international law, state behaviour
and, 43, 46, 50, 51, 53, 60-61, 62-63

Bill on Administrative Measures concerning
National Security (Wet Bestuurlijke
Maatregelen Nationale Veiligheid), 83

Bindingness, of commission of inquiry out-
comes, 290-291, 292, 294, 296

Bohlander, Michael, 8, 13, 15

Bookey, B., 190

Bosnia and Herzegovina, refugees returning
to, 240 n. 89

Bossuyt, Marc, 313 n. 9, 321

Boutros Ghali, Boutros, 107

Boutruche, T., 305 n. 100

Boyd, William, 280

Brolmann, C., 141

Brown, Gordon, 297

Brundtland Commission, 112

Brunnée, J., 260 n. 21

Buchan, R., 292
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Cambodia, Extra-ordinary Chambers in the
Courts of, 333 n. 5, 343
Canada, notification of withdrawal from Kyoto
Protocol, 266, 271
Canctin Agreements, 267-268
Capotorti, Francesco, 324 n. 59
Cassese, Antonio, 337
Central Claims Commissions (UN), 187-188
Certainty, legal, 79, 84, 354
Change
concept of, 121, 123, 125-127, 133
passage of time and, 122—123
and temporariness, 21
universality of, 126
see also Legal change
Chesterman, Simon, 75
Chetail, V., 227
Chilcot, John, 297
Chilcot Inquiry (UK involvement in Iraq
conflict), 297, 299
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Cholera claims
and diplomatic protection against UN, 177
as private law claims, 165-166, 175
UN handling of, 160, 161-162, 184
and international human rights laws,
180-181
local claims review boards and,
171-172
and rule of law, 179-180
see also Private law claims
Cholera epidemic (Haiti)
seen as human rights violation, 181-183,
186
UN responsibility for, 158160
Chowdhury, S.R., 209 n. 61
Chrysippus, 125
Churchill, R., 367
Cicero, 97
Claims commissions, of UN, 169-171,
182-183
Climate change
international legal regime on, 255, 256
flexibility in, 257-272
research input, 256-257, 260-262
as temporary object, 6, 9—10
Climate change law, 255, 256
flexibility in, 257-272, 278-282
legal pluralism in, 273-278, 281-282
research input, 256-257, 260-262,
271-272
Clyde, Lord, 222 n. 3
Codex Alimentarius Commission, 35-36
Coles, G., 230
Commissions of inquiry (Cols), 288-289
creation of, 15
establishment of, 306, 308
impact on international legal adjudication,
289
temporariness of, 8, 13, 287, 288, 289,
306-309
as temporary adjudicative bodies, 290-295
Compliance
with climate change treaties, 269-271
with ideal theory, 323 n. 55
Compliance pull, 29-30
The Concept of Law (Hart), 199
Concurring vote, 23-24
Conflict of rights, and human rights deroga-
tion, 200
Consent, of states, to external authority/scru-
tiny, 300-301
Consistency, principle of, 180
Constitution, of Holy Roman Empire, 102
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51, 52-53, 60, 62
Consuetudo (state practice), 109
Contemporaneity, in treaties interpretation,
124, 129, 130, 133, 134-138, 140, 142,
148, 152
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international law and, 82
international rule of law and, 79-81
Contract law, individualist regime of, 207
Convention for the Suppression of Unlawful
Acts against the Safety of Maritime
Navigation (1988), 378
Protocol for the Suppression of Unlawful
Acts against the Safety of Fixed
Platforms Located on the Continental
Shelf (2005), 378 n. 77
Art. 2(1)(a), 378
Convention on the Elimination of all Forms of
Discrimination of Women (CEDAW)
Art. 4,314 n. 10,318 n. 33
Art. 4(1), 320 n. 41
Committee
on equality, 324 n. 58, 325 n. 60
on temporary measures, 326 n. 65
non-discrimination norm in, 322
temporary measures in, 313-314, 318, 320
Convention on the Elimination of All Forms of
Racial Discrimination (CERD)
Art. 1(4), 314 n. 10,320 n. 41
implementation of, in Australia, 313 n. 8
non-discrimination norm in, 322
temporary measures in, 313-314, 320
Convention on the Law of the Sea (UN, 1982),
362
Annex VI, Art. 28, 368-369
Annex VII arbitral proceedings, 364, 365
Art. 15, 366
Art. 56, 365
Art. 58,367,374 n. 58
Art. 58(1), 365
Art. 58(2), 375
Art. 60, 365, 374, 376
Art. 73, 373
Art. 74, 366
Art. 80, 365
Art. 83, 366
Art. 87(1), 365
Art. 101, 376-377
Art. 111(1), 376
Art. 111(2), 376
Art. 220, 373
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Art. 287, 365
Art. 290, 369
Art. 290(1), 365, 371
Art. 290(5), 366, 371
Art. 293(1), 379
Art. 297(1), 367, 368
Art. 297(2) and (3), 367
Art. 298, 366, 367
Art. 309, 366, 367
Art. 310, 366, 367
on freedom of speech, 379-380
on offshore installations, 374-375
Russian Declaration upon ratification of,
366-367, 368
on seizure/arrest of ships, 371-373
Coordinated Universal Time, 95
Copenhagen Accord (2009), 260
Corpus Iuris Civilis, 97
Corte di Cassazione (Italy), 110-111
Costs, of affirmative action programs, 327
Cot, Judge, 370 n. 41
Counterterrorism policies, sunset clauses and,
81, 83
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delegations of authority by, 208, 212
see also International courts/tribunals
Covenant of the League of Nations, 106
Crawford, James, 87
Criddle, E.J., 6, 11,211 n. 68
Crimes, breaching safety zones of offshore
installations, 375
Crimes against humanity, 344 n. 24
Criminal investigations, into boarding of
Priazlomnaya oil platform, 373-374
Criminal justice, see International criminal
justice
Criminal tribunals, temporariness of, 8, 13
Critical mass notion, 330 n. 77
Cultures, legal, 354
Customary international law, 345
equality norm as, 313
refugee law, 225
Customary law, persistent objector rule in,
24-25
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Damaska, Mirjan, 341, 352
D’Amoto, Anthony, 30
Darfur commission of inquiry, 291, 292, 293,
299, 304-305
Dayton Peace Agreement (1995), 237, 238, 240
Annex 7, 240 n. 89
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De juri belli ac pacis (Grotius), 101
De Vattel, Emer, 99, 134
Defences, in international criminal proceed-
ings, 349, 350
Denmark, claim to Arctic continental shelve
by, 363 n. 11
Depledge, Joanna, 263
Derogation of human rights, 248 n. 131
in emergencies, 197, 198-199
judging of, 201-202
protection of human rights through, 200
in Refugee Convention, 247-248, 251
regimes of, 199
standards for, 199-200
adjudication of, 200, 202-203,
204-206, 214, 215
rule-making authority on, 202, 203,
206-219
treaty clauses on, 198, 201-202, 209-210,
248,320 n. 39
Developed-developing countries dichotomy,
in international climate change regime,
267-268, 276, 277
Dicey, A.V., 72
Diplomatic protection, 177
Disclosure, in international criminal proce-
dures, 342-343, 349, 350
Discrimination, 313 n. 9
prohibition of, 216, 320 n. 39, 321
see also Affirmative action measures; Non-
discrimination norm/principle
Displacements, as goal of war, 234
Dispute settlement, inter-state, 291, 292 n. 30
Djeffal, Christian, 7
Dogger Bank inquiry (1904), 290
Domestic courts
role in customary international law, 110
UN legal immunity and, 158-159, 163,
168, 172173, 174-175, 184-185,
189-191
Durban Platform on a Future Climate
Agreement, 267
Durieux, J.-F., 6, 10, 230, 231, 233
Dworkin, Ronald, 115, 312, 324
Dynamic approach, in treaties interpretation,
see Evolutive/dynamic approach
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Edwards, A., 244, 245, 248 n. 130

Efficiency, in international criminal justice,
345-346, 349, 352
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defining of, 211
derogation of human rights in, 197,
198-199
judging of, 201-202, 204-205, 206
n. 47
judging of, by international courts/tribu-
nals, 216-217
refugee influxes causing of, 251
special/temporary measures in
and equality, 314-315, 319
and norms, 319-320
as temporary objects, 6, 11
Emission reductions
scientific research influences on, 271-272
trade in, 268-269, 275, 277
Endurantism, 126, 127, 128, 133, 151
Enforcement, school in compliance theory,
270
Environment law
influence of international investment law
on, 31
international, 256, 259. see also Climate
change law
Environmental activism
at sea, 359, 360-361
and freedom of speech, 378-382, 383
legal responses to, 361-362, 364,
376-377
against oil exploration activities, 359,
362-364
Environmental stewardship, 371-373
Equality
and affirmative action measures, 12
and non-discrimination principle, 315 n. 15
norm in international law, 312-313
notion, 315-316, 318, 322-325, 326, 329
and temporary measures in human rights
treaties, 311, 314-315, 316, 319, 320,
321-322, 323, 329-330
Erga omnes nature, of human rights obliga-
tions, 292 n. 33
Ertiik, Yakin, 299
Eser, A.,333n. 1
Eternal Peace of 1686, 102
Ethnic cleansing
reversal of, through repatriation, 234-235,
240 n. 89
Europe, refugee crisis from Yugoslavia break-
up in, 232-235, 236, 237-240
European Coal and Steel Community, 77, 86
European Communities, Measures Concerning
Meat and Meat Products, 30
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European Convention on Human Rights
(ECHR)
Art. 5,374
Art. 6,343
Art. 10, 374, 381
Art. 11, 381
on derogation of human rights, 201, 202,
204
interpretation of, 146
Protocol 15, 214-215
European Court of Human Rights (ECtHR)
altruism in jurisprudence of, 209, 212-213
on deportation of settled migrants, 229 n.
39
on human rights derogations, 204-206, 215
and legal immunity of 10’s, 173-175
margin of appreciation doctrine of, 200,
201, 213-216, 217
on maritime activism, 380-382, 383
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emissions trading system of, 277
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exploration in Arctic waters, 363, 364
n. 14
migration and asylum policies of, harmoni-
zation of, 240
Temporary Protection Directive, 221,
241-245, 249
Art. 6,243
Art. 6(1), 244
Art. 17(2), 242
Art. 19, 243 n. 104
Art. 21, 243
Art. 22,243
Evidence
collection of, 346 n. 26
control over, 349
disclosure of, 349, 350
in international criminal procedure,
333-334, 350
of potential environmental hazards, 371
standards of, for commissions of inquiry,
304-305
Evolutive/dynamic approach
in treaties interpretation, 108, 124, 131,
133-134, 137-138, 139-141, 150, 152
evolution of facts in, 132
evolution of law in, 132—-133
intertemporal law and, 131-132
limits to, 150-151
use of generic terms in, 141-143
Exception notion, 314, 320 n. 40
and temporary/special measures, 319
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Exclusive Economic Zones (EEZs), state
jurisdiction over, 375-376, 381
Exdurantism, 127-128, 133-134, 151
Experimentation, in climate change regime,
274-275
Expertise
of commission of inquiry members, 299,
305-306, 309
of judges, 337, 339-340
Expressions, referring, 142
Exxon Valdez disaster (1989), 363
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Fact-finding, by commissions of inquiry,
289-290
Factual equality, 324
Fairness
procedural, 298, 339 n. 16, 341
in adversarial systems, 346-347
and commissions of inquiry, 303-306,
309
in international criminal justice, 334 n.
6, 342, 343, 345-346, 354, 207-208
Fiduciary law, altruism of, 207-208
Finnemore, Martha, 50
Fish, Jorg, 102
Fitzmaurice, G., 124, 129, 130, 143, 144
Fitzpatrick, Joan, 226, 228, 233, 234 n. 63,
235,236, 237, 239, 241, 244
Fitzpatrick Hartman, J., 225
Flexibility
of commissions of inquiry, 308
in principle of sustainable development,
114-115
in UN climate change regime, 258-272,
278-282
Fluxus, in concept of law, 95, 96, 104105,
108, 109, 110, 111, 115
Formality, of judicial bodies, 295-296
Fox-Decent, Evan, 211 n. 68
Framework Convention on Climate Change
(United Nations), 61, 255, 257, 259,
271,275
alternatives for, 276-277, 281, 282
Art. 2,275
Art. 4(2)(d), 262
Art. 4(2)(f), 262 n. 38
Art. 7(2)(a), 262
classification/differentiation of Parties to,
266-268, 272, 279, 281
compliance with, 270
Conference of Parties, 259-260, 261, 262,
271, 279-280
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decision-making of, 260, 272, 278-279
Rules of Procedure of, 260 n. 22, 279
n. 151
entry into force, 265
implementation of, 268
review and amendment of, 262-265, 271,
280
Subsidiary Body for Scientific and
Technological Advice, 260, 261
withdrawal provisions, 266
Franco-Dutch War (1672-1678), 103
Frank, Thomas, 29-30, 36
Freedom
of navigation, 367, 380
of speech, at sea, 378-382, 383
Frisch, Max, 123
Frulli, M., 293 n. 35, 306

G
Galbraith, Jean, 9, 14-15
Gaza conflicts, commissions of inquiry on,
292 n. 30, 296, 298, 299
Gender, sexual orientation as category of,
344 n.24
General Agreement of Tariffs and
Trade (GATT), as temporary regime, 47
Generic terms, 141-142
Geneva Convention (1949), 69
Georgopoulos, Th., 132
German Code on Measurement Units and
Measurement of Time, 95
Germany
legal system in, 351
temporary protection of Bosnian refugees
ended by, 237-238
Gersen, Jacob, 46
Ginsburg, Ruth, 315-316, 327-328, 329 n. 75,
329n.76
Global governance
institutional change in, 19, 20
inter-institutional interactions, 20, 29
norm creation in, 19, 20
Global legal pluralism, 273
Global public goods, 274 n. 119
Global regulatory space, 14
dynamics within, 27-30
and gravitational pull, 30-31, 32-33
evaluation of, 36-37
of private parties, 34-36
inter-institutional interactions, 31-32
and regulatory capture, 34-36
and tunnel vision, 33-34
permanence in, 32-33
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Goldstone, Richard, 58-59, 298
Golitsyn, Judge, 368 n. 30, 372 n. 47, 373,
376 n. 66
Goodwin-Gill, G.S., 223 n. 6, 225
Greenhouse gas emissions, reductions of,
268-269, 271-272
Greenland, claim to Arctic continental shelve
by, 363 n. 11
Greenpeace
action against Russian oil exploration in
Arctic region, 359, 364
human rights emphasis in, 378-379
activism at sea, 360
in Norwegian Exclusive Economic
Zone, 381
‘Save the Arctic’ campaign, 363
Dutch registration of protest ships of, 362
Gross, Orin, 214 n. 81, 215 n. 90
Grotius, Hugo, 97, 101, 134
Guilfoyle, D., 377 n. 69

H
Haas, Peter, 261
Hague Convention for the Peaceful Settlement
of Disputes (1899), 289-290, 291
Hague Peace Conference (1899), 289
Haiti
cholera epidemic
seen as human rights violation,
181-183, 186
UN peacekeepers source of, 158—160
government of, diplomatic protection
against UN, 177
Status of Forces Agreement with UN,
161-163, 165, 169-171, 176, 182-183
see also Cholera claims
Halling, M., 190
Hamilton, Alexander, 211
Harm, environmental, 371
Hart, H.L.A., 199, 202
Hathaway, J.C., 227
Helfer, Laurence, 258, 266
Helgesen, J.E., 131
Helmersen, S.T., 142
Henderson, Christian, 8, 13, 15
Heraclitus of Ephesus, 122, 125
Herweg, Fabian, 50
Hezbollah, 340
Higgins, R., 128, 140, 143, 148, 299
High Commissioner for Refugees (UNHCR),
see UNHCR
High-Level Panel Report on Threats,
Challenges and Change, 107-108
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Hirschman, Albert, 47
Historical institutionalism, state behaviour
and, 43, 49-50, 51, 52, 60, 62—-63
Hobbes, Thomas, 125 n. 11
Holy Roman Empire, constitution of, 102
Hot pursuit rights, 376
Huber’s dictum, 128, 129, 134, 135
Human Development report, 106-107
Human rights
derogation of
in emergencies, 6, 11, 197, 198-199
judging of, 201-202
human rights protection through, 200
regimes of, 199
standards for, 199-200
adjudication of, 200, 202-203,
204-2006, 214, 215
rule-making authority on, 202, 203,
206-219
treaty clauses on, 198, 201-202,
209-210, 248, 320 n. 39
freedom of speech, at sea, 378-382, 383
to health, 181-182
to life, 181
non-derogable, 203 n. 36
obligations
erga omnes nature of, 292 n. 33
of states, 208-209, 210
to protest/demonstrate, 375, 378-382, 383
to seek asylum, 236-237, 242
to water, 181-182
Human rights law (HRL), 198
adoption of emergency measures and,
11-12
altruistic legal regime of, 209, 210-211,
212-213, 218,219
derogation concept in, 248 n. 131
equality as core concept in, 312-313
individualistic legal regime of, 208-209,
210,218
influence of international investment law
on, 31
legal standards in, 206207
as source of international criminal proce-
dure, 343-344
transforming regulatory space applicable
to, 35
violations, commissions of inquiry on, 292,
293, 298
violations of, cholera outbreak seen as,
181-183
Human rights treaties
on derogation of human rights, 198,
201-202, 209-210
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equality in, 312
limitation clauses in, 198
temporary measures in, 313-314, 317-320
and equality, 311, 314-315, 316, 319,
320, 321-322, 323, 329-330
predictability requirement, 327-328
Humanitarian emergencies, temporary regime
and, 45
Humanity, crimes against, 344 n. 24
Hunt, David, 334
Hurwitz, A., 230, 231, 233

I
Ideal theories, 322-323
Identity, concept of, 121, 123, 125-127
Imminence, of terrorist attacks, 205
Impartiality, of commissions of inquiry, 296,
298-299
In absentia trials, 340
Incremental change
gravitational pull and, 14
not recognizing of, 24, 25, 29
and regulatory capture, 34-35
and tunnel vision, 33
Independent Panel of Experts on the Cholera
Outbreak in Haiti (UN), 167
India, Constitution, Art. 14, 313 n. 8
Indictments, 335 n. 8
admission of, 351
Indigenous peoples, special rights of, 317
Individualistic legal regimes, 207-208
in human rights law, 208-209, 210, 218
rules and standards in, 212
Informality, of commissions of inquiry,
295-299, 308
Institute de Droit International (IDI), 134
institutional change, in global governance,
19, 20
Institutional pluralism, 273
Interaction, inter-institutional, 20, 29, 31-32
Inter-American Court on Human Rights, mar-
gin of appreciation doctrine application
by, 217-218
International Cocoa Agreement, as temporary
regime, 46
International Code for Ships Operating in
Polar Waters (IMO, 2017), 363 n. 11
International Court of Justice (ICJ)
on human rights obligations, erga omnes
nature of, 292 n. 33
non-appearance regime, 369, 372
provisional measures of, 27
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on state immunities, 110-111
Statute of
Art. 38, 344, 346
Art. 38(1), 333
Art. 38(1)(b), on source of customary
law, 109
Art. 38(1)(c), on general principles of
law, 111-112
Art. 53, 369
Art. 53-61, 303 n. 85
on term concurring vote, 23-24
on UN immunity, 164
International courts/tribunals
adjudication of human rights derogations
by, 200, 202-203, 204-206, 214, 215
delegation of rule-making authority on
human rights derogations by, 197, 201,
202-203,213-214, 216-218, 219
disclosure regime of, 342-343, 349, 350
establishment of, 301, 302, 354-355
political influences on, 342
and human rights law, 344
temporary, 288
International Covenant on Civil and Political
Rights (ICCPR)
Art. 4,203
Art. 9, 365
Art. 12(2), 365
Art. 40(4), 203
delegation of rule-making in, 203
on derogation of human rights, 201, 202.
see also Siracusa Principles
slavery prohibition in, 209
temporary measures in, 314 n. 11
International Covenant on Economic, Social
and Cultural Rights (ICESCR), 181
International Criminal Court for Former
Yugoslavia, 86
International Criminal Court (ICC)
Assembly of State Parties, 333
permanence of, 27, 288
referrals to, resulting from commissions of
inquiry, 302
Rome Statute of
influence of ICTY and ICTR on, 58-60
power of Prosecutor in, 59
Statute of, 354
Art. 7(3), 344 n. 24
Art. 13(b), 301 n. 76
Art. 39-64, 303 n. 85
International criminal justice, 331-333
adversarial system in, 333, 335, 336, 339
criticism of system of, 333-336, 340,
342-343, 354-355
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preference for, 346-353
procedural fairness in, 334 n. 6, 342, 343,
345-346, 354
purposes of, 342, 343
recommendations for reform of, 336 n.
10, 337
sources of
general international law, 344-345
human rights law, 343-344
temporariness in, 336, 340, 354
International Criminal Tribunal for Rwanda
(ICTR), as temporary regime, 47, 48,
58
International Criminal Tribunal for the Former
Yugoslavia (ICTY), 27
Completion Strategy, 334 n. 6
evidence rules of, 333-334
as temporary regime, 47, 48, 58
International Dairy Federation (IDF), 35-36
International human rights law, see Human
rights law (HRL)
International Humanitarian Fact Finding
Commission (IHFFC), 288, 307
International humanitarian law, see Law of
armed conflict
International investment agreements (IIA), 31
International investment law, and gravitational
pull, 31
International law
change in, 13-14, 31, 76-77
langue of, 22-25, 29, 33
as replacement of the old, 22, 29
normative engagement and, 26
obscuring historical heritage and, 26
political dimensions to, 25
on climate change, 255, 256
flexibility in, 257-272, 278-282
legal pluralism in, 273-278, 281-282
research input in, 256-257, 260-262,
271-272
continuity and, 82
customary, 223, 225, 345
definitions of, 109
equality norm as, 313
formation of, 109
persistent objector rule in, 24-25
relationship between time and, 77
role of domestic courts in, 110
treaty interpretation and, 147-150
violations of, 110
environmental, 256, 259
flexibility mechanisms in, 257, 258
general principles of, 111-112
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making/developing of
by commissions of inquiry, 293-294, 295
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